ENFORCING DRUG POLICIES IN COLLEGE
SPORTS:
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In the article NCAA Drug-Testing: It’s Time to
Change, Jason Lewis draws the valid conclusion that the
NCAA’s approach to drug testing is fractured and
ineffective. According to Lewis, criticism lies against the
NCAA'’s drug-testing process because member institutions
are primarily responsible for drug testing their own student-
athletes, while the NCAA conducts its own drug testing of
student-athletes  primarily only in  championship
competitions. Lewis makes the point that member
institutions are not required to develop drug-testing
programs, and, moreover, where a member institution does
decide to implement its own drug-testing program, the
NCAA simply offers guidance and does not mandate
instructional protocol.

According to Lewis, this lack of consistency created
by the current drug-testing process creates room for abuse,
by either student-athletes or member institutions. Lewis
suggests a new structure that the NCAA and member
institutions could adopt to create consistency among NCAA
collegiate athletic institutions. Lewis proposes that the
NCAA and its member institutions become signatories to the
World Anti-Doping Agency (WADA)’s World Anti-Doping
Code (WADC or the “Code”) or, alternatively, amend their
drug-testing programs to conform to the Code. Is this
proposal the most feasible approach?

To be sure, Lewis’s proposal is an ideal approach,
but, as Lewis points out, by adopting the Code, the NCAA
and member institutions would be held to a much higher
standard. Accordingly, the NCAA and its member
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institutions would lose a significant amount of control
over their own affairs. Indeed, as Lewis mentions, a more
strict and consistent drug-testing program would saddle the
NCAA and member institutions with increased financial
burdens.

Although it may be true that the NCAA exists today
“to govern competition in a fair, safe, equitable, and
sportsmanlike manner, and to integrate intercollegiate
athletics into higher education so that the educational
experience of the student-athlete is paramount,”! it is also
true that the NCAA is a private organization, made up of
more than 1,000 active member institutions, colleges, and
universities representing diverse student bodies, educational
missions,? and various athletic budgets.’ Over the past few
decades, the NCAA has become increasingly powerful, due
in large part to the growing popularity of college sports on
television and through other media outlets. * Because
member institutions and the NCAA prefer wide latitude in
how they operate their athletic institutions, and because of
the financial burdens of implementation and administration
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of a strict and consistent drug-testing program, the
likelihood of the NCAA and member institutions adopting
the Code are probably very slim.

Accordingly, it may be safe to assume two
conclusions. First, member institutions are probably not
willing to change the NCAA’s rules if those changes will
decrease the autonomy of their athletic programs or if the
amended rules might impose additional financial burdens.
And second, the NCAA’s amended drug-testing program
will only ever be as strict or as well funded as the member
institutions would require. Given these assumptions, the
federal government may be the only entity capable of
creating and enforcing drug-testing rules and regulations
that govern intercollegiate athletics.

Perhaps the greatest obstacle to the federal
government seizing control over the NCAA’s regulatory
function, however, is the Ted Stevens Amateur Sports Act,
particularly the section on “restricted amateur athletic
competition.” The act reads in relevant part:

An amateur sports organization that conducts
amateur athletic competition shall have exclusive
jurisdiction over that competition if participation
is restricted to a specific class of amateur athletes,
such as high school students, college students,
members of the Armed Forces, or similar groups
or categories.®

Due to this federal legislation, the NCAA has exclusive
regulatory jurisdiction over its own competitions. In order
for the federal government to have regulatory power over the
NCAA, this section of the United States Code would need to
be removed or amended.

5. See 36 U.S.C. § 220526(a) (West 2014).
6. Id.
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If this code section were removed or amended,
then under Congress’s power to regulate interstate
commerce, ’ Congress could potentially regulate college
athletics through legislation or perhaps through the creation
of a federal agency exclusively tasked with regulating
college athletics.® Proponents of a federal regulatory plan
believe a new federal agency could be placed under the
Department of Education, could be charged with creating
rules and regulations governing college athletic
competitions, and could be empowered to enforce its rules.’
The agency could be “funded through a tax on the revenue
of college athletic departments, conferences . . . or even
through the general revenue of the United States.”!”

The final step would be to mandate that universities
comply with the rules of the federal agency. One method to
force universities to comply would be to tie compliance to
federal student aid.!! Indeed, federal funding for education
is already used to force member institutions to comply with
Title IX."

Under this federal agency approach, the federal
government could assume the NCAA’s regulatory functions,
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1688).



Brown 462

and therefore it might be in the best position to force
member institutions to comply with the Code. The federal
agency could require that member institutions adopt the
Code, and, moreover, the agency could then appoint the
United States Anti-Doping Agency to administer the drug-
testing procedures. The NCAA could then be “left to run
championships and distribute revenue,” which could be
taxed to pay for the federal regulatory responsibilities. !*
Although this proposition may seem out of the ordinary, it
presents an alternative solution to the NCAA drug-testing
problem.

Granted, empowering the United States Congress
with the ability to legislate drug-testing policies over college
athletic institutions would not come without criticism. While
Congress has not notably attempted to legislate drug-testing
policies regarding college athletics in particular, Congress
has on numerous occasions attempted to legislate drug-
testing policies over professional athletics, albeit generally
unsuccessfully.'

First and foremost, the critics of congressional
legislation governing drug testing in the private sports
industry are sure to cite constitutional concerns. '°
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Constitutional critics might point out that “suspicionless
drug testing,”'® mandated by the federal government, can
run afoul of the general Fourth Amendment requirement that
searches must be based on individualized suspicion of
wrongdoing.

In addition to the constitutional critics, other critics
suggest that the involvement of an entity like the WADA
will simply not improve the current system in any respect.'”
These critics believe that athletic programs are “already
managed by independent entities and individuals with
substantial expertise and integrity.”!®

Finally, perhaps the most significant critic of
increased legislation surrounding drug testing in the sports
industry is President Barack Obama. Indeed, President
Obama admitted that “congressional hearings around steroid
use is [sic] not probably the best use of congressional
time.” ! President Obama believes that the drug-testing
issue is primarily a problem that those in the sports industry
need to solve for themselves.?’

On the other hand, Senator John McCain is sure to
point out that there are many issues that Congress would
much rather address, and, but for the nonfeasance of athletic
institutions, Congress would not be attempting to take
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action.?! Other proponents of federal legislation point out
that perhaps the critics have simply the “wrongheaded idea
that the unique nature of sports makes impossible a positive
federal role in fixing this problem.”??> These proponents
point out that sports leagues in other nations are
overwhelmingly “subject to independent drug testing and
enforcement agencies that are, one way or another,
governmental or quasi-governmental bodies.” ** For
example, Australia operates the Australian Sports Drug
Agency.? But ultimately, proponents of federal legislation
governing drug-testing point out that perhaps the critics are
most concerned about the bottom line: money. According to
Major League Baseball player Jose Canseco, if Congress
does not take action, sports institutions “will not regulate
themselves” and drug-testing issues “will go on forever.”?®
And in the end, it may all boil down to “making money.”?°
Indeed, any legislation that potentially affects the budgets of
sports institutions will likely be adamantly opposed.

The NCAA'’s approach to drug testing is fractured
and ineffective. Lewis offers the proposition that the NCAA
and its member institutions should either become signatories
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to the Code or amend their drug-testing programs to
conform to the Code. While this proposition is valid, another
solution may be found through the involvement of the
federal government. The federal government would need to
repeal or amend existing legislation that is currently
preventing it from regulating intercollegiate sports and then
subsequently assume the NCAA’s regulatory functions.
While this plan could face strong opposition, as indicated by
recent legislation attempting to govern professional athletic
programs, it is another viable solution in the attempt to force
the NCAA and its member institutions to comply with the
World Anti-Doping Code.



