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FOREWORD

ChrigopherThiele'

It is with great pleasure that | present Volume 2, Issue 2
of the Sports and Entertainment Law Journal. This Issue marks
the beginning of our third year as a Journal, a year where we
are no longer aewbut rather &nowncommodity. Not only is
this issue available directly through our website
(sportsandentertainmentlawjournal.com/iss)idsit it is also
found onAmazonBarnes & NobleandGoogle Booksis well.
Submissions are through the roof, we hlsad to reject at least
ten articles for every article we decided to publish. Because of
this, we have been able to maintain the same level of high
guality legal analysis this Journal was founded on.

For ourfourthissue 6 publish, we've selected four
articles. Our lead riicle is byDarren A. Heitner, a sports and
entertainment attorney am@rbeswriter, andJason B. Belzey
the President of Global Athlete Magement Enterprises, Inc.
Thera ticle, titled AAn Offer Th
Conflicts of hterest Raised by Dual Representation among
Player Agents is a Major Threat to the NCAA and Professional
L e a g weamines the plethora of conflicts of interest that
Player Agents deal with each and every day. To remedy the
ambiguity in dealing with theseonflicts, the Authors suggest
adoption of portions of the Model Rules of Professional
Conflict.

Following that is anricle by Wesley Ryan Shelleya
student in the School of Law, University of Mississippi. His
article, titled mgrhhr tBii gt PG cRiur
Amendment Rights with the Trademark Interests of Sports
Teams in the Wake of the University of Alabama v. Daniel
Moorreedv,i ews the University of /£
artist Daniel Moore who, for decades, has painted and sold

'!sSandra Day O6Connor Coll ege of Law,
Law, 2013 exp.)



worksdepicting University sporting event3he Author
suggests that a new judicial standard be adopted to more
adequately protect trademark holders from the First
Amendment.

Next is a collaborativeraicle by Christopher Doval,
Esq. an Assistant Professor fanagement and Marketing at
Virginia State UniversityDon Anque,a Business Consultant
and Webdeveloper, anéngela Lohman, a Program
Specialist for the Federal Enggncy Management Agency.
Theira t i cl e, -Hoipt aead ®OHhgr Prof essao
exploresthe use of Hip Hop Culture to make classroom
instruction more inclusive to minority grouphe Authors
suggest supplementing, rather than supplantragijtional
forms of education with material from Higop Culture.

Finally is an Article byRuoke Yang a student in the
Department of Statistics, Stanford University. His article, titled
AThe Personal and Economic Util:@
Defense for Fair Useo-linegames mar ke
Runescapé arguethat Virtual WorldBots supply the
necessary macroeconomic liquidibyensurea welk
functioning virtual world market. With this value realizéuke
Author suggestthat Virtual World Bots may be entitled to a
fair use defense to copyright infringement violations.

In addition to these four articles, we've decided to
expand our solicitation of Notes from Journal members from
anannualto abi-annualevent. Thus, accompanying each
Article is a Note that comments on the Article, offering
constructive criticism to expand on thagbstance or direction
provided by the original article. The overriding purpose of the
Note is to ensure, simply, that each article has a partner to
dancewith, notagainst.Every Journal member had an
opportunity to participate on an article of their cbing, and
only the four best were chosen.

In conclusion, | would like to thank each author for
your quality submission to the Journal. Finding quality
submissions has always been a priority for us, so we are very
grateful that you've helped us out to tregard. | would like to
thank each Journal member (2Ls + 3Ls) who contributed
substantially above and beyond the bare minimum required. It



is this dedication to your crathatwill pay immense dividends

to you in your future. Those who deserve thest d this

thanks includdRobbie Hendricks, Casey Johnsonand

Stephen Vincent Finally, | would like to thaniShelli D. Sotq
Assistant Vice Provost, at the Sandra Day O'Connor College of
Law, Arizona State University. It is with her substantial

support we hae been able to accomplish so msohfastfor

such a young Journal.

Christopher Thiele
Editor-in-Chief
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AN OFFER THEY SHOULD REFUSE: WHY
CONFLICTS OF INTEREST RAISED BY DUAL
REPRESENTATION AMONG PLAYER AGENTS

ISAMAJOR THREAT TO THE NCAA AND

PROFESSIONAL L EAGUES

DARRENA. HEITNER
JASONB. BELZER*
Abstract

Professional sports leaguesaygrsassociations, and the
NCAA have adopted countless rules and regulations to protect
the interests of the players they employ or represent. For all the
effort put into policing their respective sports and adding
integrity to their brands, the majority of gfessional and

" J.D., University of Florida Levin College of Law, 2010; B.A., University

of Florida, 2007. Attorney at Wolfe Law Miami, P.A., Miami, Florida,

where his practice focuses on litigation and transactional work, including
but not limited to sports and entériment law matterdntellectual property
issues,complex commercial litigatiorand business transactions. He is also
a writer forForbes, focusing on the business of sports, Founder/Chief Editor
of Sports Agent Blog, a publication covering the nishets agenindustry

and a professor of Sport Agency Managemeirdiana University
Bloomington.

™ J.D., Rutgers University School of Law (Newark), 2011, B.S. and B.A.,
Rutgers College, 2007. President of Global Athlete Management
Enterprises, Inc. (GAMHBnc.), a sports marketing and management agency
focused on the representation of coaches and production of collegiate
sporting events. Also Founder and Executive Director of the Jewish
Coaches Association (JCA), a nprofit focused on supporting Jewish
coaches and athletic administrators around the globe and a professor of
Organizational Behavior in Sports Management at Rutgers University New
Brunswick.



amateur sports organizations have done 4itidaothing with
regards to limiting the myriad of adverse effects that arise
when sports agents are allowed to represent both players and
coaches or fronpffice personnel. Although the Model Rsl of
Professional Responsibility provide ethical standards of
conduct for attorneys, many agents who are not members of a
bar continue to use the lack of conflict of interest rules to take
advantage of leagues, teams and players to benefit their own
bottom line. This article explores the issues that arise from
such conflict of interest, presents examples of nefarious
behavior by agents, and provides solutions to fix a grave threat
to professional and amateur athletics.

I. INTRODUCTION

At the start of the 201National Football League
(NFL) season, Cleveland Browns President Mike Holmgren,
Executive Vice President Bryan Wiedmeier, General Manager
Tom Heckert, Head Coach Pat Shurmur, and Quarterbacks
Coach Mark Whipple were all represented by the same @&gent
Bob LaMonte. @ While Lamonte did not represent any
professional football players at the time, the National Football
League Players Association (NFLPA), which holds itself out to
the public as a union for professional NFL players that assures
Aproper raencdognepresentationo
interest§, would have had no qualms with Lamonte
concurrently advising multiple players on the Browns and
working on behalf of a plethora of Browns executives. In fact,
many sports agents licensed by the major pawgssociations
in the United States [including the NFLPA, National Hockey
League PlayetsAssociation (NHLPA), and Major League
Baseball Players Association (MLBPA)], represent both
players and coaches, and oftentimes those coaches and players

1AboutUs N aoto& Ib aH | Pl ayers Assoén
https//www.nflplayerscomaboutud (last visited Aug. 6, 2012).
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are signedo contracts with the same professional club. These
situations lead to ethics questions, specifically concerning the
potential of real conflicts of interest for agents who represent
coaches and players in the same sport.

As will be discussed later in thesticle, the National
Basketball PlayefsAssociation (NBPA) has taken a step to
distance itself from the NFLPA, NHLPA, and MLBPA by
instituting a rule that prohibits an agent from representing NBA
players and professional coaches.  However, basketball
divisions within sports agencies have been able to take
advantage of | oophol es in the
benefit from maintaining clients with the clipboard and those
who lace up to perform for the spectators. In fact, it would be
fair to assert lat those agencies representing players and
coaches in the same sport hold a competitive advantage over
those that choose to represent one class of individuals or the
other.

This aticle explains how the playerassociations,
including the NBPA, have turdea blind eye to the vast
potential for, and apparent existence of, conflicts of interest in
the representation of the members in their respective unions.
Part | of this article provides an overview of the American Bar
Associationos Mo obmal Corfdluct, ehsch o f
provide the minimum level of conduct permissible for a lawyer
to avoid disciplinary action. While not all agents are lawyers
(albeit many have passed at least one state bar examination,
even if they do not consider themselves to bacixing
attorneys), the Model Rules of Professional Conduct is a
respected moral code for any profession, including that of
being a sports agent. Part Il will specifically focus on the rules
related to conflicts of interest. Part Ill explores variows/ets
associationsd rules and regul i
Part IV provides redife examples of conflicts that prominent
agents experience in the -ogpresentation of professional
athletes and coaches and/or froffice personnel. Finally,
Pat V seeks to find solutions to the inherent problems that



exist in the current system that tacitly permits cross
representation.

II.  MODEL RULES OFPROFESSIONALCONDUCT

From what once was a means o
highly commercialized business ende\8port has gained the
financial attention of not only the public and the athletes, but
those who represent the athletes themselves. Working in
almost in a cyclical context, both the market in becoming, and
the mobility of upholding a position as a spoagent is much
more demanding than years past. Although not all sports agents
are licensed attorneys, the ones that have such a distinction are
bound to formal rules of professional conduct. In accordance
with the rules of conduct as a member at leaststag bar,
understanding the Model Rules of Professional Conduct
(MRPC) is essential to avoid allegations of any malicious or
unethical business practice. This also ultimately establishes
and maintains oneds integrity an
The primary duty of an agent is to provide competent
and able representation to onebo
changes and devel opment in the ¢
for agents to perform their responsibilities in an ethical
approach. Using a skiplined procedure of representation in
accordance with MRPC is a key guide for accomplishing this
end. As an everyday practice, the MRPC should serve as an
exposition that governs the behavior of a licensed attorney. The
MRPCG&6s pur pos edprosgide tules to estabtisha f vy a |
safegr ound for the | egal wel l ness
relationship. Specifically as it relates to the context of this
article, MRPC Rule 1.7 governs Client Conflict of Interests,
and specifically states,
A lawyer shdl not represent a client if the
representation involves a concurrent conflict of
interest. A concurrent conflict of interest exists if...
there is a significant risk that the representation of
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one or more clients will be materially limited by the

lawyer'sresponsibilities to another client, a former

client or a third person or by a personal interest of

the lawyer’

As members of the industry have turned a blkyd
toward the existence of conflict of interest, practitioners need
to be acutely aware of thetfalls and calamity that may follow
from the failure to properly identify and address conflict of
interests in the attornegtient relationship. This also applies to
the agentlient relationship. An apparent conflict of interest
would be if an agent regsents two different players at the
same position on the same team, or players of the same
position who are both free agents and vying to sign a contract
in a limited markef. A more concerning conflict of interest
arises when a sports agent and/or sp@gency represents
players and management (including coaches, general managers,
and other team personnel), effectively influencing the decision
makers on both sides of the negotiation table. Unfortunately,
the conflict of interest in sport agency will doue to be
difficult to avoid, but it can be managed.

lll.  NFLPA,NBPA, MLBPA, NHLPA RULES AND REGULATIONS
a) NATIONALFOOTBALLPLAYERSASSOCIATIONNFLPA)

One with an understanding of the strict process
promulgated by the NFLPA prior to an individual earning the
classification of ANFLPA Contr

Model Rules of Profadlabl€eanduct R. 1.
http://www.americanbaorg/groupgprofessionalresponsibilitypublication

s/model rules of professionalconducfrule 1 7 sale of law_practiceht

ml (last visited Sept. 31, 2012).

% Darren HeitnerDavid Dunn of Athletes First Speaks to SBR
SPORTAGENTBLOG.COM, (May 8, 2009,
http://www.sportsagentblog.com/2009/05/08/daglichnof-athletesfirst-
speakgo-sbr/
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the right to represent players eligible to participate in the NFL,
would likely believethat negotiations contemplating the dual
representation of players and management would clearly be
barred due to the strong potential of a conflict of interest. Yet,
conflicts of interest continut exist despite the efforts listed in
t he NFLPAG@of CBridectn fdraGontract Advisors
(SCCA). Although it is clearly stated that contradvesors are
prohibited from AEngaging in an:
an actual or potential conflict of interest with the effective
represent at i d ther®i$ notarsihgle pelgudatioa r o
sidelining the act of dual representation. In specific relation to
conflict of interest, the SCCA was implemented to make sure
t hat a Contract Advi sor provi de
fair, reasonable, and uniformlypplicable rates to those
individual players he/she represerdsad to avoid any conflict
of interest which could potentially compromise the best
interests of NFL playetg (emphasis added). However, it is
unclear as to what constitutes a conflict of iegtraccording to
the NFLPA, and at what point such conflicts potentially
compromise the best interests of NFL players.

Currently, the NFLPA requires that contraavesors
Al d]isclose in an addendum
Representation Agreemenetiveen the Contract Advisor and
player, the names and current positions of any NFL
management personnel or coaches whom Contract Advisor
represents or has represented in matters pertaining to their
empl oyment by or assoc? ghei on wi
referenced section of the NFLPA Regulations Governing
Contract Advisors impliedly permits ontract alvisors to
concurrently represent players and team personnel, since the

“NFLPA Regul ations Governing Contract ¢/
Football L e a g wmended thrgughrJsne 20323adablé at (
http://images.nflplayers.com/mdi@aResources/files/PDFs/SCAA/2012_NFL
PA_Regulations_Contract_Advisors.pdf.

°|d. at §3

®1d. at §3(A)(16)
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requirement merely states that such dual representation be
disclosed to NFL player cligele.

b) NATIONALBASKETBALLPLAYER®ASSOCIATIONNBPA)

On the surface, it appears that the NBPA takes a different,
more ethical approach (in comparison with the other leagues) to deal
with the concern of dual representation. Written within the NBA
Regulations Governing Players Agents 83(B)(f), the NBPA
prohibits:

Representing the General Manager or coach of any

NBA team (or any other management representative

who participates in the team'deliberations or

decision concerning what compensation is to be
offered an individual player) in matters pertaining

to his employment by or association with any NBA

team; or any other matters in which he has any

financial stake by or association with anyBA

team.

It is assumed that the NBPA applies these regulations in
an effort to persuade agents to avoid conflicts of interest,
ot herwise protectiqapuapr. at Hbwte
while the text of the rule appears to be written with good
intentiors, there is a clear way around the regulation.

Many NBPA certified agents sign employment
contracts or independent contractor agreements with sports
agencies, which employ or hire additional independent
contractors who ar also certified by the playees®ciation.
Between protecting athletes in the social realm and overseeing
financial and tax matters (depending on the scope of the
agent 0s representation), an a
modernday matchmaker. The legality of this status creates
numerousissues within the realm of conflict of interest. For
example, an agent is equipped (based on the strict language of
the aforementioned rule) to negotiate a contract for his athlete
client with a coach, general manager, and/or team president
who is represded by another agent belonging to the same



sports agency as the playeros
the playerodés agent from dual
does nothing to curb the practice of a sports agency running
afoul of the spirit of theule by designating separate agents to
represent the various parties. There remains a clear path for
agencies to duly represent, or perhaps even monopolize, an
organization. To abolish this predicament, the NBPA needs to
alter the wording of its regulatioin order to rid itself of any
possibility of dual representation and exterminate the potential
of conflicts of interest.

¢) MAJORLEAGUEBASEBALLPLAYERSASSOCIATIONMLBPA)

Effective as of October 1, 2010, the MLBPA amended
its longlived Regulations Geerning Player Agents (RGPA).
Thi s document serves as t he

a
;

r ul

Agent so representing those memb

by the MLBPA. A section of the RGPA states,
The scope of the Regulations has been extended to
regulate theconduct and to require certification of
individuals who, on behalf of Player Agents,
Recruit players or provide Client Maintenance
Services to players, even if those individuals do not
themselves represent Players in negotiations of their
playing contrac.

The introduction of the RGPA read¥,he ways Player Agents

acquire and maintain Players as clients are directly related to

t he MLBPAGs objectivesd in regul a

An objectve of the MLBPA in regulating player agents
is to encourageplayer @ents to provide representation and

advice fAhonestl vy, competentl!l vy,

RGPA makes no mention of the potential of a conflict of
interest should player agent represent botlayers and team
management. Hwever, it could b argued that playemgants
cannot provide representation and advice honestly,
competently, loyally and/or zealously if such dual
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representation exists. @&twould be true even if a playayent
represents only players and another individual within tineesa
company represents team personnel.

d) NHL PLAYER®ASSOCIATIONNHLPA)

In order for an individual to be licensed to represent
NHL ©pl ayers, he or she must
Application for Certification as an NHLPA Player Agent.
Upon being ceified, player agents are subject to the rules
communicated in the NHLPA Regulations Governing Agent
Certification.  Within those regulations is language that
stipulates actual and potential conflicts of interest that may lead
to the suspension orrevocatio o f a p | at¥ieation. a g e n
However, no specific provisioprevents a player agent from
al so representing a hockey <clu

IV. ADVERSEEFFECTS OFCONFLICT OFINTEREST ONPLAYERS
AND TEAMS

a) CONFLICT OFINTEREST INCOLLEGIATEATHLETICS
i) CREATIVEARTISTSAGENCY

In 2012, Creative Artist Agency (CAA) represented an
unprecedented seven first round NFL draft picksthough
CAA has long had auccessful showing at the NFLrdt since
forming its football representation division, the 2012 NFL
Draft was the companyb6s first
left his previous firm, SportsTrust Advisors, to join the football

" Darren Heitner2012 NFL Draft Rounds-I Picks and Player Agents
SPORTSAGENTBLOG.COM (Apr. 26, 2012,
http://www.sportsagentblagom’2012/04/26/201-2fl-draft-rounds1-7-

picks-playeragerit
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practice at CAA® Sexton, an NFLPA Contract Advisor who
represents many popular NFL players, including Tim Tebow
and Phillip Rivers’ is also arguably the top coach agent in the

Uni ted States. Sextondbds staple
Al abamads Nick Saban, Virginia
South Ca ol i n avéd SSpurrigit, eemongmany others.

Coincidentally, of the seven pl
NFL Draft cl ass, Sexton also r

former college head coach®s. This most certainly allowed
Sexton not only increased access to phayers, but what
amounts to a déacto endorsement of his services, whether or
not his coaching clients chose to outright recommend him to
their players:!

Sexton has long been a center of controversy
surrounding amateurism issues, yet he has been albleeto
aboveit all and cement himself time aradjain as one the top
agents in the business of sports agency. For example, in 2002,
University of Tennessee wide receiver Donte Stallworth lost

8 Darren HeitnerJimmy Sexton Leaves Sportstrust Advisors to Join, CAA
SPORTAGENTBLOG.COM (Nov. 30, 201),
http://www.sportsagentblagom’2011/11/30feportjimmy-sextonleaves
sportstrustadvisorsto-join-cad.

° Liz Mullen, CAA Adds Prominent Byer, Coach Agent JimnBSextond
Roster SPORTSBUS. J,, (Dec. 1, 2011),
http://m.sportsbusinessdailyom’Daily/Issue£2011/12/01llaborand
AgentgSextonaspx

19 Neil StrattonCollege Football Coach Agent Li$NSIDE THE LEAGUE,
http://www.insidetheleague.com/index.g$gst visited Septl2, 2012)

1 Ironically, during the fallout surrounding the 2010 agent investigation at
the University of North Carolina, prominent Jimmy Sexton client Nick
Sabat ol d the media, Al don't think i
right now on behalf of the agents....The agents that do thisand | hate to

say this, but how are they any better

before the start of theD20-11 season, after which Alabama Wide Receiver
Julio Jones would sign with Sexton and be picked sixth overall by the
Atlanta Falcons in the 2011 NFL Draft. Associated Pr8aban Compares
Agent s t,&SPalcor Buly2d 2010),
http://sportsespngo.comncf/newgstory?id=5399270
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his collegiate eligibility after receiving almost $1,300 in
benefts from Jimmy Sexton in the twentgur hours between
declaring for the NFL Draft and then removing his name from
the pool of draft eligible players, even though Stallworth did
not sign with Sexton during that tim&Not surprisingly, then
Tennessee foothahead coach Phil Fulmer, a Sexton client,
defended Stallworth in his attempts to regain his studtiete
eligibility from the NCAA®

In 2009, former Sexton client Jerome Woods was
awarded almost a million dollars in damages from financial
planning fim Morgan Keegan and Co. after allegedly being
misled on a number of high risk investmefftsA similar
judgment against the firm was awarded to fellow Sexton client
Horace Grant several months later. What is of critical note is
that during the time periodniwhich the alleged financial
negligence occurred, Morgan Keegan and Co. had an
ownershipi nt er e st I n Ji agemgy, Afhlete t o n &
Resource Management ( ARM) , a
brother, G. Scott Sextdi.More significantly, Jerome Woods
played fmtball at the University of Memphis, and his college
head coach, Rip Scherer, was most certainly close to Jimmy

12 Stallworth Broke Rules, But Wants Eligibility Bagdlkie L.A. TIMES
(July 25, 200, http://articleslatimescom’2002jan/25/portgsp-
newswir@5. NCAADeniesStallworth'sRequest tdReinstateEligibility ,
ACCESINORTHGA.cOM (Feb. 22, 20027:28 AM),
http://www.accessnorthgeom/detailphp?n=199370&=3.

L3access North GANCAA Denies Stallworth's Requiés Reinstate
Eligibility , Feb. 22, 2002,
http://www.accessnorthgeom/detailphp?n=199370&=3.

% Thomas Bailey, JINFL retiree gets $950,000 for Morgan Keegan
mutual fundlosses THE COMMERCIAL APPEAL, (Apr,.14, 2009)
http://www.commercialappealon’news32009apr14/infl-retireerecovers
950000/

!5 Thomas Bailey, JrEx-NBA star Horace Grant Pressesa@n for $3M
from Morgan KeeganT HE COMMERCIAL APPEAL, (Nov.4 2010),
http://www.commercialappealon/newsg2010hov/04/ex-nbastargrant
presseslaim-for-3m/.
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Sexton, who has represented the majority of coaches at the
Memphis over the last two decades.

In a bold move that surprised many in the indystry
CAA hired arguably the most wellinown runner (a third party
who acts as an intermediary between an agent and athletes) in
the business, William Wesl ey
join its coaching representation practice in 21@Vesley,
who has beetinked to dozens of NBA players and coaches,
including most notably LeBron James and John Calipari, has
developed a notorious reputation for his bekimelscenes deal
making in the world of both college and professional
basketball!” We s Is eejatfonstp with CAA basketball agent
Leon Rose provides CAA unprecedented access to college
basketball personas. Additionally, the addition of Wesley
all owed CAA to sign Calipari
Barbee and Rutgerso MPfke Rice

CAA also has an extensive roster of sports broadcasting
clients, especially those connected to the NFL. Chris
Mortensen, Adam Schefter, and Todd McShay all provided live
coverage of the NFL Draft on ESPN, and all three are
represented by CAA’ Of course, wether there is a conflict of
interest when it comes to representing athletes and the
journalists that cover those athletes is a complicated issue. One
could spend vast amounts of time analyzing whether a

journali st was bi ased veswar ds

another and come up with no legitimate data to make a
conclusive argument. The situations that provide hard

16 Seth DavisWesley to Become Rep fond@hes SPORTSILLUSTRATED,
(Mar. 5, 20D, 7:06 PM),
http://sportsillustratedtnncom’2010basketbalihcad03/05ivesleyagentin

dexhtml.

YpeteThamelAgency Rol e Could Li miNY.Basketba

TIMES, Aug. 2, 2010,
http://www.nytimes.com/2010/08/02/sports/ncaabasketbalié@zhtml
¥d.

%BroadcastersCREATIVE ARTIST AGENCY,
http://sportscaacon’broadcasteraspx(last visited Aug., 15 2012).
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Conflicts of Interest Threat to NCAA and Pro Sports

evidence, though, are those that are quantifiable through the
use of numbers, or in this case mock draft rankings. Before the
2012 NFL Draft,Todd Mc Shayods publ i shect
CAAOGs eventual seven first rou
of 8.57°, a full two spots higher than that of fellow ESPN draft
analyst Mel Kiper (10.57" It is hard to determine whether a
journalist hyping playereén a mockdraft has a tangible effect

on where the players are actually drafted, but it is not difficult

to see why it behooves an agency to represent someone like
McShay in this scenario.

il) EXCELSPORTSMANAGEMENT

One of the most visible and long stargl conflicts of
interests concerning dual representation was that of former
University of Connecticut hea:t
Calhoun and his agent, Jeff Schwartz of Excel Sports
Management. For over a decade, the Connecticut basketball
program ha acted as a dacto farm system for Schwartz, with
his agency signing a proverbial -aliar team of collegiate
players, including Emeka Okafor, Charlie Villanueva, Hilton
Armstrong, A.J. Price, Kemba Walker, and Jeremy L&mb.
Clearly, S ¢ h w atlmet @odnecticla dasletbal t
program through Coach Calhoun, coupled with his
endorsement (whether inferred or direct) provides a superior
advantage over competing agents when it comes to the
recruitment of players from the program. In fact, when Charlie
Villanueva was being recruited by Calhoun, his AAU coach

2 Todd McShayFinal Word on the First Roun@&SPNINSIDER, (Apr. 26,
2012 http://insiderespngo.com/nfl/draft2012ktory _/id/7857571/2012fl-
mockdrafttodd-mcshayfinal-first-roundprojection

% Mel Kiper, Final 2012 NFL Mock DraftESPNINSIDER, (Apr. 26, 2013,
http://insider.espn.go.com/nfl/draft2012/story/ /id/7845687/kiebr-final-
mockdraft-year.

22 Excel Sports ManagememMRAFT EXPRESS
http://www.draftexpressomagentéagencyExcel SportsManagemenb/
(last visited Augl5, 2012).
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opposed Villanueva signing with Connecticut because of his

fear that Villanueva would eventually sign with Schwartz

rather than his own preferred agefitin order to appease the

AAU coach, Calhoun symsedly told him that he would

i nstruct Vill anueva to sign ndwi
except foron@ J e f f S é&Mushato the chagrin of the

AAU coach, two years later Villanueva signed with Jeff
Schwartz and was drafted seventh overall in the 20B3

Draft?

iil) PROTECTMANAGEMENT

The most public scandal involving coaches and agent
access to players occurred in the summer of 2010 at the
University of North CarolingChapel Hill (UNC). UNC
associate head football coach John Blake was accused of
funneling players to longtime friend and NFL agent Gary
Wichard in return for cash paymenfs.Blake received
approximately $31,000 in cash transfers from Wichard in
200709, as well as a $45,000 loan during the same time period
in return for steering playeso Wi char dds agency
Management’ Blake denied the allegations, which included a
claim that he previously worked for Pro Tect Management,
even though he was formerly |ist
the fAVice President®AftéralB®otball
month investigation, during which UNC head football coach

Z David Falk THE BALD TRUTH 11 (2009).
Id.

252005 Draft Board NATG BASKETBALL ASSOC,
http://www.nbacom/draft2005boardhtml (last visited Aug 16, 2012)
% John Blake Denies Working With AgeBSPN (Oct. 27, 201},
http://espngo.com/collegefootballstory /id/7153494former-north
g;:\roIinatar—heeIsassistanjohn—blakedeniessteeringplayersagent

Id.
% Charles Robinson &8ryan FischerCoachagent Ties Probed’ AHOO
SPORTS Aug. 9, 2010http://rivals.yahoacom'ncadfootballnewsslug=ys-
agentcoach80910
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Butch Davis was fired, the NCAA found UNC guilty of
Afail[ing] t o monitor o i ts pr
penal ties that included the va
tenure, a ongear bowl ban and loss of fifteen scholarskips.

Did Butch Davis, whose friendship with Blake spanned
over thirty years since he first taught him biology in high
school , have any knowledge of
deal i ngs wi t h  Wian Baswatth, san exg e n ¢
Wichard client who played under Blake at Oklahoma in the late
19806s, stated that Bl ake was
to Wichard back in his playing days.Although Davis
adamantly denied he had any Kk
behavor during his stint at UNC or before and has even stated,
Al'"m sorry that I trusted Joh
could remain ignorant to such information for so long while
maintaining a close friendship and working relationship with
Blake for manyyears. What is certain is that the student
athletes, who had limited access to information on the process
of going from studenathlete to professional athlete, were
|l i kely influenced by Bl akebds e
for cash payments.

iv) NEIL CORNRICH

In 2005, NFLPA Contract Advisor Neil Cornridiegan
serving a ongear suspension handed down by the NFLPA for
violating one of the unionds f
he acted as an expert withess for General Motors (GM) in a
lawsuit brought against the manufacturer by the estate of

*Charles RobinsanNorth Carolina Ruled Ineligible fora Bowl Next
Season and Must Forfeit 15 Scholarshiys&hoo Sports, Mar. 12, 2012,
http://rivals.yahoo.com/ncaa/football/news?slug=crrobinson_naatblina
_sanctions_031212

% Andy StaplesThe Case Against John Blal@ORTSILLUSTRATED, Oct.
26, 2011,
http://sportsillustratedtnncom’201 1ivriterdandy _staple$10/21john.blake
1.html
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former payer Derrick Thomad! Cornrich was paid
approximately $1,000 per hour by GM for preparing a report
outlining Thomaso6 expected earni
and used proprietary and confidential information regarding

player salary figures available gnio licensed agents via the
Association's websit¥ Although the information was

probably avdable to GM by subpoena, themion head Gene

Upshaw said that any punishment levied against Cornrich was
because the league had issues with an agent test#gaigst a

player, deceased or otherwiSe.

Wh a t S not eworthy about t h
suspend Cornrich for his actions is that the NFLPA has had
little i ssue with Conrichoés conf

representing both players and coacheghiv the NFL.

Cornrich represents a number of college coaches, including

Okl ahomaés Bob Stoops and Ar kans:s
as NFL <coaches, such as the N €
Belichick3* If the league had a problem with Cornrich
distributing poprietary data concerning player salaries to an

outside third party, what prevents him or any other agent in a

similar position from giving that same information to one of

their management clients so that they can obtain the upper hand

in a player contragcnegotiation? Bob Lamonte, who represents

dozens of coaches and general managers in the NFL, stopped
representing players after he felt he could not properly
represent clients on both sides

3L Liz Mullen, NFL Player Agent Neil Cornrich Begins Oivear
SuspensiofSPORTSBUS. J., (August 10, 200§k
http://www.sportsbusinessdailyonYDaily/Issue2005/08fssue
220/5portsindustrialistéNFL-PlayerAgentNeil-CornrichBeginsOne
YearSuspensio@spx
%2 Mike Florio, Rumor Mill Archive PROFOOTBALL TALK, Jan. 15, 2005,
?3ttp://archiveprofootbalItalkcon11—01—05throughl—1505.htm.

Id.
34 Neil Cornrichand NC Sportshttp://www.neilcornrichcom, (lastvisited
Aug. 20, 2012)
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Conflicts of Interest Threat to NCAA and Pro Sports

turned down players over the lash years at an enormous rate
because | knew | had to police myself. The potential for
conflict is clear. ltdés stupid
of inferest. o

b) PLAYERDISSATISFACTIOMFFECTINGPERFORMANCE

In 1987, then NFL Commissioner Petezelle wrote a
l etter to the front office st a
them to be weary of conflicts of interests concerning agents
representing both coaches and play&Rozelle gave mention
of such duakepresentation causing player dissaiitibn and
thus decreased performance if the player felt that his
representative might not be representing his best interests, or
Al ow ballingo him, when negoti
representative had his own contract managerfevibreover,
althoudh they are professionals, it is not unreasonable to
believe that a coachdés i mpart.
deciding between signing two equal players, one represented
by his agent and the other by a third pafty.

During the | ate @&yIr&fesested a g e
both New York Giants6é Bill Par
Jeff Rutledgé? As the battle for the starting position heated up

% paul DomowitchAgents Walk Fine Line When Representing Both
Coachesand AthletesTHE PHILA . DAILY NEws, October 12, 2001.

% pete RozelleMemorandum to NFL Club Presidents RE: Player Agents
Multiple Representation of Player and NBtayer EmployeesSept. 4,

1987, reprinted iRobert E. Fraley & F. Russell Harweliports Law and

the AEVIi|so09bQY.ESD LJ. 21i 2 @98B)o n
Id.

38 Melissa Neiman,Fair Game: Ethical Considerations in Negotiation by
Sports Agerst18-20, April 2007,
http://worksbepressonycgi/viewcontenicgi?article
=1002&contextmelissaneiman

% Craig Neff;Den of Vipers: ASports Scourge: Bad Agen8PORTS
ILLUSTRATED, October 19, 1987
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in the preseason, first string quarterback Phil Simms voiced his
disapproval and worry about the dual representatoil
Farl eyds influence over Parcell :
named the startéf.In 2002, when Wayne Gretzky hired his
longtime agent Mike Barnett to become the general manager of
the Phoenix Coyotes, several players voiced their disapproval
to the NHLPA on the issue, stating that,i t | us't doesn
right . . . w ewheneit came doo Bafnettr t a b |
suddenly dropping his agent certification and taking over the
team?

| s a pl ayer o0s per f ebeimgance
compromised by a potentiabnflict of interest by his agent?
The reality is that uncertainty has a tremendous effect on
human psycholog§? Although someone may be innocent until
proven guilty, the potentiality for wrongdoing, no matter how
small, will cause one to worry and affelsis behavior. For
instance, if one learns that his child's bus driver has possibly
been implicated on a drunken driving charge, regardless of
whether the charges are patently false, the mere potential of the
truth may cause that person to drive his chiddschoof*®
Li kewi se, an athleteds mere tho
representing hi s best i nterests
representation may adversely af
at just the critical moment where the athlete needs to bis at
best.

http://vaultsportsillustrateetnncom/vaultarticle

2r(1)1agazinﬂ\/lAG 1066585ihdexhtm.
Id.

“DarrenRovellNHL 6 s N e woxFESRNSPORTSBUSB(June 11,
2002,8:52 AM)
http://www.espngo.con’sportsbusine$s2002/0605/139127Btml.

42 LAWRENCELESSIG REPUBLIC, LOST. HOW MONEY CORRUPTSCONGRESS

;BAND A PLAN TO STOP It 30, (Hachette Book Grouf2011).
Id.
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C) AGENT INFLUENCING COACHING CLIENTS TO MAKE A
PLAYERPERSONNL DECISION

The NBPA was the first major playerassociation to
adopt a conflict of interest policy concerning the dual
representation of both players and coaches or management
persmnel? That said, the rule was almost never enforced by
the Association until recently. In fact, in 2008, NBPA
executive director Bielxliyol Hwn tme
stating that the playersssociation, after twentyears of
overlooking conflicts o interest, would start enforcing the
provision?> The memo was inspired by the reigning conflict of
interest of agents such as Keith Glass, who with his father, Joe
Glass, had represented both players and coaches such as Larry
Brown for decades.

Glass is n stranger to controversy; he was also
embroiled in a tampering dispute with basketball agent Andy
Miller over former Rutgers star Quincy Douby. Glass won a
rare NBPA arbitration decision, which fined Miller $40,000 for

Aillegally int enrdf eDo unbgydd swirtehl ac
What is of particular interest, and virtually unknown, is that
Gl assbébs son, Tyl er, coincident

squadasawalen upon Douby 6%sTylawnoi val
now works with his father fullime as anagent, certainly
provided an incredible advantage for Keith while he néstu

“Peter VecseyBr ownds next town? Vincentos
Larry, N.Y. PoST, (April 27, 2008 457 AM),
http://www.nypostcomp/sportgitem KC2ISrrESalESFXZfRuuM;jsessio
?Sid:F9094A4632EE56E8877E75D57C0882E.

Id.
“® Howard BeckTampering Leads to Rare Penalty Against AghiY,
TIMES, (Sept. 172010,
http://www.nytimes.com/2010/09/18/sports/basketball/18agent.html?pagew
anted=all
*"Sam Amick,NBA Agent Keith Glass Stands tapPoaching AOL NEws,
(Oct. 28, 20102:59 PM) http://www.aolnewscom'2010/10/28Abaagent
keith-glassstandsup-to-poaching
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Douby out of Rutgers. The playerssaciation and NCAA have
no power to prevent such advantageous circumstances from
occurring, but it is worth noting just how far an agent rgay
in his pursuit of a player.

Although the NBPA has adopted rules concerning the
dual representation of both players and management, mega
agencies focusing on dual representation have circumvented
the rules by having different agents within the same @agen
represent i ndi vi dual talent, w
complianceo with the Associatio
Although one agent is not directly representing both the athlete
and his coach, it is not unreasonable to surmise that the two
agents wrking in the same office can just as easily collude to
push their management client into making a particular decision
about the player. For example, during the 2010 NBA free
agency period, after being wooed by a dozen other teams, CAA
client LeBron Jamemma de @At he deci sionodo to
clients Dwyane Wade and Chris Bosh in Miami to help bring a
championship to the Miami He#dt.Both James and Bosh
signed matching styear, $110.1 million contracts, while
Wade took a slight pay cut t o
salary cap with a siyear, $107.5 million dedf Although it is
widely known that all three superstar free agentsewer
represented by the same agency, of lesser knowledge was the
fact that both Miami Heat president Pat Riley and head coach
Eric Spastra were also clients of CAR. After an NBA
championship and badk-back NBA Finals appearances
within their first two sasons together, one can draw his own
conclusiomn as to whether CAlorchestratd the creation of

“8 Associated PresseBr on Makes His Pi ckNBAHeds Goi
NEws, (July 9, 20102:01 PM),
http://www.nbacom’2010hewg07/08lebrondecisiorindexhtml.

9 Heat Stars Sign Sixear Deals ESPNcowm, (July 10, 20101:37 PM)
http://sportsespngo.com’nbanewgstory?id=5368003

0 CoachesCREATIVE ARTIST AGENCY,

http://sportscaacombroadcasteraspx(last visited August,20, 2012)
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Conflicts of Interest Threat to NCAA and Pro Sports

nothing less than a sports juggernaut that will reap the team
millions of dollars in player and coach contract and marketing
commissions?

The agenc foirgerest onmepresenting front
office personnel and players is not limited to the NBA either,
as CAA also represents international soccer star Cristiano
Ronaldo of Real Madrid, as well as world renowned team
manager José Mouriniid.Real Madrid paid appximately

us8o mil |l i on i n transfer fees 1
from Manchester Uni t ed, i -n adc
year contractMour i nho, who himself i :

a year, recently stated that he would coach Chelsea if offered a
raise, and would be willing to bring along Ronaldo with Afm.
Being that CAA represents both individuals, as well as Chelsea
from a property standpoint, the negotiation of such a
transaction would not seem out of reach for the agency. That
sai d, tihoen blu yiultl cl ause in RO
pose a problem for any new team seeking his services.

The NFLPA, which does nothing to alleviate conflicts
relating to dual representation, has attempted to police other
concerns surrounding conflict of intste that may occur by

°1 SeeVecsey,supranote 45.

2 S0ccer CREATIVE ARTISTAGENCY,

http://sportscaacombroadcasteraspx(last visited Auguspl, 2012)

>3 Mark OgdengCristiano Ronaldo Transfer: Real Madridgee £80

million fee with Manchester UnitediHE TELEGRAPH, June 112009,
http://www.telegraph.co.uk/sport/football /teams/manchester

united/550507 3CristianeRonaldetransferRealMadrid-agree80-million-
fee-with-ManchestetUnited.html

*Mourinho will return to Chelsea for £12my e ar é AND, Ronal do
MIRRORFOOTBALL (May 3, 2013,
http://www.mirrorfootballco.uk/newsgChelsealoseMourinho-wants12m-
salaryandbuy-CristianaRonaldeto-returnasmanagesaccordingto-
reportarticle874745html.

®“Real Madrid shield Chriosttlaussno Ronal
INSIDERWORLDSOCCER(June23, 2009,
http://www.insideworldsoccecom’2009/06¢ristiancronaldereatmadrid

contracthtml.
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agents who own interests in teams. In the summer of 2012, the
NFLPA denied recertification to agent Andrew Bondarowicz
after he did not disclose to the union that he had ownership
rights in two indoor football league cluB%. Although
Bondar owi ¢z ahingin thel NFLPA aegulatiofisn o t
..prevented [ hi m] from the 1ol

management of the team, a representative of the NFLPA said
t hat specific Association regul g
or seeking tohold, either directly or indirectly, a financial
interest in any professional football club or any other business
entity when such an investment could create an actual conflict
or the appearance of a conflict of interest in the representation
of NFL playes 70

While the NFLPA represents players in a different
league than those signed to the previous examples using the
Miami Heat and Real Madrid, it is disconcerting that a sports
agent can represent the primary front office decision makers of
a professionateam without hincancebut is found to have a
substantial conflict of interest when it owns a minor league
team unrelated to the NFL itself. In the Bondarowicz case, of
the two teamsin which he had an ownership interes
evidencesurfacedthat he repreented any of the players, and
even if he did, it is highly unlikely that any of them would ever
have an opportunity to participate in the N¥lUn 2011, the
MLBPA drew attention to a similar situation when it was
discovered that Player Agent Bill Rose h@mall ownership

®LizMullen,Mi st akenly answered call was the
neededSPoORTSBUS. J. (July 30, 2012,
http://www.sportsbusinessdailyonYJournallssue&£012/07/30Laborand
AgentglLaborandAgentsaspx

*"Liz Mullen, Figure behind effort to organize agents owned football
teams SPORTSBUS. J. (June 4, 201R
http://www.sportsbusinessdailyon'Journallssue#£012/06/04Laborand
AgentglLaborandAgentsaspx

%8 Sammy BattenSources: Fayetteville Force Player®@npaid,
FAYETTEVILLE OBSERVER(Apr. 27, 2011,
http://m.fayobservecomarticlepath=/article2011/04/27/1089912
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Conflicts of Interest Threat to NCAA and Pro Sports

stake in the New York Yankees, which he had inherited from
his father in 1998° The league was aware of the conflict, but
according to MLB executive vice president of labor Rob
Manfred did not make an issue of it because of the relgtivel
small size of his ownership interest.

Why has the NFLPA been so reluctant to institute
regulations banning, or at least placing limits on, registered
agentso6é abilities to represent
office personnel? One reason may la,thecause the practice
has gone on for so long without regulation, agencies guilty of
such conflicts of interest have been able to firmly embed
themselves with key decision makers who have prevented the
Players Association from taking action. Internasibn
Management Group (IMG), one of the oldest sports agencies in
the country, long had a reigning conflict of interest when it
came to representing players, coactexl management. In
fact, IMG also represented former NFLPA Executive Director
Gene Upshawp until his agent, Tom Condon, left for CAA.

It is doubtful that Upshaw, who ran the union for some 25
years, would institute a rule that would undermine the interests
of the agency that represented him and dozens of other players
and coaches whom he sed® NFLPA general counsel

%9 Liz Mullen, Agents Stake in Yankees DravigeAtion, SPORTSBUS. J.

(May 23, 201}
http://m.sportsbusinessdailyom'Journallssue&011/05/23Laborand
AgentgAgentRoseas|x.

®9Liz Mullen, Reference to Condon Client Upshaw in IMG Recruiting
Books Upsets RivalSporTsBus. J. (December 17, A1),
http://m.sportsbusinessdailyon’Journallssue£001/12/2001121¥Abor
AgentgReferencel o-CondonClient-Upshawln-IMG-RecruitingBook-
UpsetsRivalsasp@hl=IMG & sc=0.

®1 Gene Upshaw stated at one point that the union discussed the issue and
did not find anything wrong with agents represggnboth players and

c 0 a ¢ Weleng asfplayer knows when he signs up with an agent that
he's representing coaches, too, that shouldn't be a problem. In fact, from the
player's standpoint, | think it's a pretty good thing. If an agent represents
two, three coaches in the league and he's gtayeer he's trying to get
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defended the relationship between IMG and Upshaw by
claiming thatno conflict of interest existedecause both
parties were representing the i
foremosto®® Marvin Miller, considered one of the gieers of

pl ayersodé rights during his tenu
MLB Players Association, believes otherwise, stating that,
AThe d i frtieec glagers association has . .[the]
responsibility to see thaigents all act appropriately. . If you

have one of the agents as your own representative, if it doesn't
provide actual favoritisn® it p
Former NFL commissioner Peter Rozelle maintained a similar
stance in his memo to team personnel, urging them to
reconsider bing represented by agents who worked with
players simultaneousf}.

placed, it might helpthp | ayer get a ThentNFLVtewt hurt h
President of Labor Relations Harold Henders r ebut t ed Upshawds
reasoningpy saying that the union should be worried that such conflicts can
cause players o are not represented by agents who also work with
coaches at a disadvantage when it comes to making a téario, supra
note 33
6219,
3.
“A1n my view, common representation of
employees can cause significant problemssiralild be avoided. At the
least, such situations create an appearance of impropriety that can be
detrimental to particular clubs or to the league as a whole.

One result can be player dissatisfaction. When a player learns that
his agent alsoepresents a club management official (particularly, but not
exclusively, one involved in personnel decisions or contract negotiations),
the player may have reastrali ongds hé ot
because of the age meéntest Sackduspicione ns hi p wi
could affect the playerds morale and p
cortract renegotiations, or both. . . .

While agents who are attorneys are subject to costffidtterest
sanctions under the professiomasponsibility rule®f their respective bar
associations, those rules only partially apply to the problem. Where agents
are not licensed attorneys, they are not subject to the rules at all. Further, the
right to voice objections resus pri mar
do not necessarily have standing to en
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Conflicts of Interest Threat to NCAA and Pro Sports

IMG stopped representing players in 2006 when it sold
its NFL players division to CAA, and practice head Tom
Condon joined SFX agent Ben Dogra (and later Jimmy Sexton)
in running the agencd s f oot b &7 Althouglp MG at i o
and Condon represented Upshaw for years without issue, in
2001 the agency was forced to end its representation of the
National Hockey League in Europe due to conflict of interest
accusations by the NHL Players Asstica® IMG
represented the league from a marketing and events standpoint
out of its office in Sweden, and ran a robust player
representation division based in California, but eventually
chose its player practice over working with the league to
appease th&HLPA. One year later, Mike Barnett, head of
| MG6s hockey division, was hir
of the Phoenix Coyotes by his former client, Wayne GretZky.
Barnett, who relinquished his agent certification with the NHL
Pl ayer s As stbheaniantoiadopt a nefw oute thatd
prevents agents from taking any job with a league franchise for

interest rules. Finally, these ethical prohibitions can usually be avoided
altogether by full disclosure to all interested patrtie .

Club management employees, includingdues, should therefore
be advised to avoid representation by agents who also represent players. At
least one club has gone far enough to negotiate regarding a management
employee with an agent who also represented players. We suggest that other
clubs serbusly consider adopting policies directed towards avoiding these
troubl es om®ozdaleé, sipranbté 3B.ns . O
®LizMullen,Addi ti on of Sexton I[SmRTEBuons CA,
J. (December 5, 20)1
http://m.sportsbusinessdailyon’Journallssue&£011/12/09/aborand
AgentgCAA .aspx
% Andy Bernstein)MG cuts tie to NHL after conflict allege8pORTSBUS.
J. (Apr. 16, 200},
http://www.sportsbusinessdailyom/Journallssue#£2001/04/200104 16lo-
Topic-NameIMG-Cuts Tie-To-NHL-After-Conflict-Allegedaspx
67 Jason Diamos?lus: Hockey; Agent Becomes G.M the CoyotesTHE
N.Y. TIMES (Aug. 29, 200),
http://www.nytimesconm’2001/08/®/sportgplushockeyagentbecomes

gm-of-the-coyoteshtml.
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up to nine months following their resignati¥hBar net t 6 s

actions were the final straw for the NHLPA in a series of

conflicts caused by agents being hiresl t@am managers,

including: Vancouver Canuckso6 Br

Dean Lombardi, Col orado Aval anc

Washington Capit®@l s6 George McPh
Interestingly enough, to avoid a conflict of interest

similar to the one IMG faced withoth the NHLPA and MLB

Players Association, SFX Entertainment Inc. separated its

athlete representation division into an individual corporate

entity independent of its parent company, Clear Channel

Communications. This was necessalgince a majority

shardolder of Clear Channel was Tom Hicks, who at the time

owned both the Texas Rangers and Dallas $tans200001,

when Michael Jordan came out of retirement to join the

Washington Wizards, a team he partially owned, he was

represented by long time agenadd Falk’* This would not

have been an issue, except for the fact that Falk also

represented two other Wizards players, Juwan Howard and

Rod Strickland Although the NBPA did nothing to cure the

conflict, Falk and Jordan received harsh criticism forhfering

a relationship where impartiality was essentially impossible to

maintain”®1 r oni cal ly, also in 2001, N

agent Steve Reich resigned from

after the union told him it was a conflict of interest to tamne

% Darren RovellSuperMarket Sreak ESPNSPORTSBUS., (Junell,
2002, http://www.espngo.com'sportsbusine$s2002/0605/139127Btml.
9d.
0 Scott R. RosneConflicts of Interest and the Shifting Paradigm of Athlete
Representationl1 UCLA ENT. L. REV. 193, 20809 (2004).
"Richard SandomiiSports Business; Jorddralk Relationship Poses
Conflictof-Interest THEN.Y. TIMES (July 30, 2000,
http://www.nytimescom’2000/01/30gportgsportsbusinesgordanfalk-
relationshipposesconflict-of-interestshtml.
72

Id.
1d.
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to represent Lemieux as shareholder of the Pittsburgh
Penguins* Reich did not question the move, as Lemieux was
his first client out of law school and his loyalty and friendship

far outweighed the potential benefits he would have received
had he igored the conflict of interest.

V. PROTECTING THEGAME: HOW TO FIX
CONFLICT OFINTEREST

a) NCAAAGENTLICENSING

Throughout this article, we have presented evidence of
numerous cases wherein the appearance of improper behavior
between licensed agents and theallege coaching clients
would lead one to believe that there are indeed unethical and
even illegal transactions occurring in the recruitment of college
athletes. Although the vamis professional sports players
associations can do little (if anything) to prevent the agents
they license from representing college coaches, and because
college athletes do not themselves belong to a union, the
guestion becomes whether the NCAA has the jurisdictional
and/or legal poweto place limitations on any individual who
represents a coach in the association.

I n |l ate 2008, Major League
voted to adopt a policy that would prohibit agents from
simultaneously representing both players and coaches or front
office personnel® It was the first time an American sports
league, rdter than its respective playeassociation, drafted

" Liz Mullen, Longtime agent Reich chooses Lemieux over ySRDRTS
Bus. J. (Jan 29, 2001},
http://www.sportsbusinessdailsom/Journallssue#£2001/01/200101294b
or-AgentgLongtime- AgentReichChoosesLemieuxOver-Union.aspx

5 Tripp Mickle & Liz Mullen, Labor Lawyers Cry Foul over MLS Agent
Policy, SPorRTSBUS. J. (Dec. 15, 2008
http://www.sportsbusinessdaiyom/Journallssue#2008/12/20081215his
-WeeksNewdLaborLawyersCry-FoulOverMLS-AgentPolicy.aspx
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rules concerning conflict of interest. In response, labor lawyers
immediately stated that such a policy constitutes an illegal
boywtt under antitrust laws, since the league's teams were

colluding by fAagreeing with one
with a certain group of peoplé that being agents who
represent players when they de

Although no agent has broughiemal challenge against MLS

for the adoption of this policy since its implementation, its
success thus far provides prece.:
implement a similar regulation. It is also important to note that

the NCAA has long been considered ie a cartél - an

agreement among the otherwise independent colleges and
universities that make up the NCAA to fix the price offered for
athletesd services, agreeing th
compensation than room, board, tuition, fees, and required

books and supplies, so there is no direct economic competition.
Although in almost any other industry, such a cartel, operating

out in the open, would be a per se violation of the antitrust

laws, no one has directly challenged the NCAA frant

center onwhether this aspect of the cartel is illegal. The

NCAA argues that the Supreme Court has blessed its cartel via
dictain the Board of Regents caSe.

It would thus appear that legal precedent strongly
supports the NCAAG6s abilities t
system (that prohibits dual representation) for any
agent/agency that represents a coach who is employed by an
NCAA member institution, and enfce such a license by
prohibiting member institutions from negotiating with any such

Id.

"'A cartel of every buyer in the market is a monopsony. This t he buyer s
analogy of a monopoly, where there is only one buyer. In its dismissal of
Agnew v. NCA/or failing to state a relevant market, the Seventh Circuit
recognized that: #AThis appears to be
NCAAistheonlypurbaser of st udaggnewv.dathl et i c |
Collegiate Athletic Ass;r683 F.3d 328, 337 (7th Cir. 2012).)

Donald RemyWwhy t he New York TNamesd Nocera
COLLEGIATE ATHLETIC ASSN (Jan 6, 2013.

a
ab
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unlicensed representative. Because NCAA studé#riges do

not have their own unioand because it S
job to protect the interests of those stuesthietes, although

the NCAA cannot tell a coach who he could or could not hire
as a representative, it is reasonable to believe that the NCAA
has the authority to adopt bylaws that prohibit (voluntary)
member institutions from dealing with anyone not licensgd

the association.

Whether the NCAA chooses to pursue such a course of
action remains to be seen, but considering its considerable
investment in increasing compliance and rules enforcement
over the past few years, one cannot help but think that the
creaton of such a licensing system would be a forgone
conclusion. Moreover, if an agent attempted to challenge such
a rule by suing the NCAA, it would immediately raise red flags
as to whether he was using his coaching client relationship in
an unethical mannéo recruit players.

b) PLAYERS ASSOCIATIONS MUST ADOPT CONFLICT OF
INTERESTRULES

The second suggested change, which should come as
guiet obvious, is that the playem@ssociations that do not
currently have any rules governing conflict of interest arising
from the dual representation of players and coaches or
management personnel, need to adopt such regulations. In
particular, this applies to the NFLPA and MLBPA, which have
no rules on this particular subject and very weak condlict
interest rules in gesal. Furthermore, the NBPA must do a
better job of enforcing its rules, particularly because it does not
require its agent applications to have a fgyatluate education,
which increases the likelihood that rattorney agents will
seek to be licensed AHBPA agents’®

"9 Regulations Governing Player Agen#aTa. BASKETBALL PLAYERS
AsSN 82(A) (amended Jun1991) available at
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€) PLAYERSASSOCIATIONSMUST BAN AGENCIES FROMDUAL
REPRESENTATION

We have cited numerous examplof agencies skirting
players associatioa @ual representation conflict of interest
rules, as well as the Model Rules of Professional Conduct, by
having one agent represent a player, while another in the same
agency represents that pl ayer os
discussedsupra in situatons such as where a large portion of
t he Mi ami Heat 6s players and te
by agents at CAA, to the NBPAOGS
clearly circumvented, and consequentially this creates an
advantageous situation for the companlgich may perversely
affect its clients, or the team and league itself. Although
agencies will argue that their hands are clean and there is no
proof of collusion amongst their agents, the mere appearance of
impropriety is enough of a reason to tweak thke to cover
these types of situations. It is no mere coincidence that major
player agencies have been buying up and merging with others
that represent coaches, which at the very least, afford better
access to the recruitment of new clients.

VI. CONCLUSION

It is nearly impossible for any profession to
successfully regulate its members and effectively dispel all
types of conflicts of interest in practice. However, some
professions are able to curb activities that tend to give rise to
potential conflicts bettethan others; sports agency is not at the
top of that list. While the NBPA has made an effort (with
minimal fanfare or effect), the remang major United States
playersassociations have promulgated a policy of inaction. If
said associations continue tgnore the conflict of interest

http://www.nbpa.org/sites/default/files/users/sean.brandveen/Agent%20Reg
ulations%20PDF.pdf
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problem, that only seems to be getting worse over time, the
players that the unions represent will be the victims. Conflict
of interest situations will undoubtedly remaio matter what
rules the playersassociations impleent or how heavy the
enforcement mechanisms may be, but said conflicts can be
managed. Instead of turning a blind eye, the associations
should look the problem straight in the face and put forth a
noble effort to do what attack i
the conflicts of interest.
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NOTE: OPTIONS FOR RESOLVING CONTRACT
ADVISOR CONFLICTS THROUGH
UNIONS AND THE NCAA

RobertDormadf;

As illustrated by the authors of this article, athlatent
conflict of interest problems are interwoven through virtually
every level and aspect of amateur and professional athletics.
The authors, Heitner and Belzeadvocate a thregrong
approach of management solutions to remedy many of the ills
associated with agency conflicts throughout collegiate and
professional sports. Prong One calls for the NCAA to adopt an
agentlicensing program that would place playecrietment
limitations on any individual who already represents a college
coach. Prongs Two and Three emphasize that the players
associations in professional sports should (a) adopt conflict
rules similar to the Model Rules of Professional Responsibility,
which govern attorney conflicts of interest, and (b) ban agents
and agencies from dually representing players and any
individuals that make roster decisions for professional
franchises. Within this proposed thypeng approach, the
authors highlight a nable shift of power and responsibility for
the protection of pl ayerso in
adverse effects resulting from these agency conflictamely,
the disparity in the power and responsibility that amateur
athletes have to implement eftive protective measures éas
vis the power and responsibility that professional athletes have
to do the same.

"*Sandra Day O&6Connor College of L aw
Law, 2014 exp.).
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At the collegiate level, the NCAA wields the authority
and responsibility to protect its players and their interests.
Amateur athletes are #he mercy of the rules, policies, and
prohibitions that the NCAA elects to promulgate on their
behal f. The NCAA system and t he
within that system renders players powerless on both an
individual and collective basis to implenteany meaningful
corrective measures for the systemic failures that expose them
to the potential agent/agency abuses of their interests
spotlighted in the article. Conversely, when players transition
from amateur to professional athletics and join they @ar s 6
union of their respective sports, the onus of protecting player
interests shifts from the NCAA to the player collective
comprising the unions that the players control. Recognizing
this shift in the power dynamic, the authors appropriately urge
the payers associations to take collective acfioas they are
the bodies best suited to monitor agent and/or agency
behaviors, and react proactively and appropriately to conflict of
interest problems within their respective sports. However,
these players aseciations are comprised of individuals that
have rights both within the union structure and outside of it
under state and federal labor law. If collective action through
players associations continues to fail to appropriately regulate
representation coldts of interest for members in their
respective unions, and that failure allows an agent to materially
compromise the best interests of a plagi@nt, then that
affected individual player has recourses to both remedy the
situation, and potentially convnce t he pl ayer sd a
adopt universal measures similar to those advocated by Heitner
and Belzer.

Within the NFL context, one potential way an
individual player could put the NFLPA on notice that its
representation conflict of interest regulasare not going far
enough to protect its players is by filing a grievance with the
NFLPA against his agent. As noted in the article, the NFLPA
promulgates the rules governing agent/agency behavior with its
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Standard of Conduct for Contract Advisors (SCCAYhen an
agent fAengages in any other ac
potential conflict of interest with the effective representation of
NFL p [as prehibited by the SCCA, then the NFLPA has
grievance and arbitratlusieen pr oc
met hod for resol vfbhetgeemaplayeand a
and his agent. The arbitration procedures in the NFL are fairly
standard. A player would file a conflict of interest grievance
with both the NFLPA and his ag
circumstances giving rise to the grievanbe, provisions of the
agreement between the player and the Contract Advisor alleged
to have been viol atlfidhdfactssandd t he
circumstances giving rise to the grievance included a conflict
of interest not currently prohibited by thé&-NPA, such as the
dual representation issue alluded to by Heitner and Belzer, then
the player could seek relief in the form of the NFLPA
amending its rules to prohibit these types of conflicts, in
addition to any other relief sought.

After the grievance iled, the agent would file an
answer and the dispute would proceed to a hearing before an
outside, impartial arbitrator. A conflict of interest arbitration
hearing like this would be unpredictable. As noted by the
authors, while the NFLPA instituteddtSCCA to ensure that
its Contract Advisors fAavoid a
could potentially compromise the best interests of NFL
Pl ay'dathe, d erm ficonflict of inte
point when these conflicts can potentially comprantie best
interests of the players. Further complicating the matter is the
implicit permission that the NFLPA gives to Contract Advisors

INFLPA Regulations Governing Contract
Football L e a g wmended thrgughrJsne 20%2yadablg at (
http://images.nflplayers.com/mediaResources/files/PDFs/SCAA/2012_NFL
PA_Regulations_Contract_Advisors.pdf.

21d. at 85(A)

®1d. at §5(B).

*1d. at 83
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to engage in the dual representation practices that would give
rise to a grievance like this. Assuming that theatficurrent
representations were disclosed as required by the SCCA prior
to the aggrieved player agreeing to be represented by the
Contract Advisor, could an independent arbitrator find against
the Contract Advisor for a conflict of interest that arises
through conduct that the NFLPA permits? It is definitely
possible.

Although the NFLPA permits conduct like dual
representation that could result in creating conflicts of interest,
the NFLPA seems to have passed the responsibility onto the
agents and agenciegsmake sure that they avoid these conflicts
when they solicit their services to potential clients.
Furthermore, the ambiguity of
probably would not excuse a licensed professional from
making reasonable judgments about ithat term means. An
arbitrator may read the overarching objective statement of the
SCCA and decide that the main function of a competent NFL
contract advisor is to provide effective representation and to
avoid any conflicts that could compromise higatit 6 s bes't
interests. If the affected player could show by a preponderance
of the evidence that his agent took on too many clients and
found himself or herself in a situation where he could not avoid
potential conflicts of interest, then a judgment inciaef the
affected player is likely. At that point, the arbitrator would be
free to grant the player relief as against his agent; however, he
would be unable to compel the NFLPA to amend its
regul ati ons. The SCCA states
the jurisdiction or authority to add to, subtract from, or alter in
any way the provisions of these Regulations or any other

t

t

h

h

applicabl 2Adbcomgmttide arbitrato

be tied in forcing the NFLPA to prohibit these types of
conflicts, rothing in the SCCA forbids the arbitrator from
making a recommendation.

®1d. at§5(E).
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On the other hand, an arbitrator may find that NFL
players are grown men who are capable of making their own
decisions. Heitner and Belzer point out that contract advisors
mu s t cfode thjan asldendum . . . attached to the Standard
Representation Agreement between the Contract Advisor and
player, the names and current positions of any NFL
management personnel or coaches whom Contract Advisor
represents or has represented in magtersining to their
empl oyment by or asso’@mation w
arbitrator could view a player
representation agreement despite the clientele disclosure
addendum as constituting informed consent. In the Model
Rules of Professonal Conduct ( MRPC), #fi
denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate
information and explanation about the material risks of and
reasonably available alternatives to the prepasourse of
c o n d UFRot attodneys, getting informed consent from
clients allows them to continue representation so long as clients
understand the risks associated with a potential or actual
conflict, and the attorney reasonably believes that he/she ca
provide competent and diligent representation to each affected
client.

However, in the NFL, the MRPC does not govern the
conduct of all agents because agents are not required to be
attorneys. In fact, many agents are not attorneys. While many
aspectsb a contract advisordos job
attorney, an agesdlient relationship is not the same as an
attorneyclient relationship. An arbitrator would be unlikely to
hold a norattorney contract advisor to the informed consent
standard othe MRPC because contract advisors do not have to

®1d. at §3(A)(16)

"Model Rul es of R2002j,adlableanduct R. 1.0
http://www.americanbar.org/groups/professional_responsibility/publication
s/model_rules_of professional_conduct/rule_1_0_terminology.htr(last

visited Jan. 2,72012).
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be attorneys, and the SCCA never mentions the phrase

Ainformed consent. o The discl os

know whom else the Contract Advisor represents. A player

could decide to sign with an agentspite of potential conflicts

because he wants a highofile agent, the agent comes at a

bargain price, or the agent has invaluable resources like media

connections at his/her disposal. There are many reasons a

player could choose to overlook potehtianflicts in his

choice for representation. Depending on the circumstances of

the dispute being heard, an arbitrator could decide that because

the NFL allows different forms of concurrent representation, a

conflict of interest resulting from such a sition would have

to be extreme to warrant action against the contract advisor. In

whatever manner a playagent conflict of interest arbitration

woul d play out, the decision of

full, final, and complete disposition of tiggievance, and will

be binding upon the play&r and C
The grievance and arbitration procedures mentioned

above are not the only a way a player could target the

NFLPAGs conflict of inter-est reg

active payer could take it upon himself to gather verifiable

evidence that a contract advisor engaged in activities that

created a conflict of interest with the effective representation of

an NFL player, regardless if the player gathering the

information was permally affected or not. That player could

then forward that information to the NFLPA Committee on

Agent Regulation and Discipline (CARD). Under the SCCA,

CARD may Iinitiate disciplinary procedures against any agents

by filing a written complaint. Thesewrt t en compl ai nt s

based upon verified information received by CARD from any

person having knowledge of the action or conduct of the

representative in question, including, but not limited to,

8 NFLPA RegulationsgGoverning Contract Advisors § 5(E)Nat 6 | Footbal
League Players Aésn @mer(ded through June 201a@yailable at
http://images.nflplayers.com/mediaResources/files/PDFs/SCAA/2012_NFL
PA_Regulations_Contract_Advisors.pdf.
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players, NFLPA staff, other contract advisors, NFL
ManagemenPersonnel, or other associated with professional
or amat e ( Disdplnary ppoaedures ibitiated by

CARD work similarly to the arbitration process for a player

filing the grievance. After CARD files a written complaint
detailing the contractadi sor 6 s al |l eged Vvi ol &
has thirty days to file a written answer admitting or denying the
allegation(s) that must include any facts or arguments the
representative wishes to state in his or her defense. Within
ninety days of receiving thenswer, CARD has the discretion

to impose disciplinary action. If CARD sanctions the contract
advisor, then the he or she can file an appeal to be heard by an
impartial, outside arbitrator. Neither CARD nor the arbitrator
has the authority to obligateetNFLPA to amend the SCCA to
regulate the types of conflicts at issue in this article. In fact,
there is no guarantee that CARD would actually file a

complaint against a contract advisor for conflicts of interest
resulting from concurrent representatidfowever, it is

important to note that this option to a player whether or not he
decides to file a grievance against an agent. It is available to a
pl ayer completely unaffected b
interest issues. It is also availableatplayer after a formal
grievancearbitration procedure like the one above, regardless
of the outcome. Even in the event of arbitrator finding for the
contract advisor after a dispute with a player, the player would
still bound by the arbitrators findingut he could forward his
evidence of agent malfeasance to CARD and they may come to
different conclusion. If CARD decided to sanction the contract
advisor after the agent won the dispute in arbitration with the
player, the agent could appeal and a d#f¢arbitrator would

be selected to hear the case. This procedure exists to keep
agents accountable, and can be used as a tool for players to put

°1d. at §6(B).
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both agents and the NFLPA on notice that these conflict of
interest problems will not be tolerated.

Another NFLPA procedure that an individual player
could utilize to implement change in conflict of interest
regulations is to file a grievance directly with either the
NFLPA, or the teamds player repr
regulatory shortcomings. Unlike the optianentioned above,
this procedure has the best chance to get the players association
to amend its current conflict of interest rules. Under Article IX
of the NFLPA Constitution, the Board of Player
Representatives may ameny its ru
regularly scheduled or specialized meeting . . . by a vote of
two-thirds (2/3) of the votes cast by the members of the Board
present at sToedIRL Exeewite Comittee,
also comprised of active players has the power to amend the
SCCA as welf! By filing a grievance with either a team
player representative or the NFLPA itself, an individual can
call for these bodies to vote on any regulatory amendment
proposals aimed at eliminating the conflict of interest
problems. An even better approaotathieve the changes
proposed would be for individual players to organize with
other player members to put pressure on the union through
actions like group grievances, petitions, and campaigns at
union meetings. If players are adamant about eliminating
conflicts of interest, the union has to listen.

In addition to the situations mentioned above,
individual players or smaller player groups can use other
met hods to seek the regulatory c
administration of Contract Advisor conflicts ioterest within

NFLPA Const. art. IX, § lavailable at
https://images.nflplayers.com/mediaResources/images/oldimages/fck/NFLP
A%20Constitution%2&620March%202007.pdf

UINFLPA Regulations Governing Contract
League Pl aamended thfosgbk fume)201&yailable at
http://imagexflplayers.com/mediaResources/files/PDFs/SCAA/2012_NFL
PA_Regulations_Contract_Advisors.pdf.
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the union structure. However, in the event that the union
continues to refuse to institute such changes, and conflicts
resulting from practices like dual representation continue to
persist unchecked, then players still have recourseeisttite
and federal court system. Federal laws like the Labor
Management Reporting and Disclosure Act and the National
Labor Relations Act impose a statutory code of conduct for
unions, holding them to standard of fair dealing. If players
exhaust the irnal union procedures and are still unhappy
with the results, they proactively can file a claim in federal
court or seek help from the National Labor Relations Board to
investigate their claims. Again, it is important to remember
that individuals insidéhe various players associations
throughout professional sport, and not just the players
associations as a faceless collective, are responsible for
protecting player interests.
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THE BIG PICTURE : BALANCING ARTISTSO
FIRST AMENDMENT RIGHTS WITH THE
TRADEMARK INTERESTS OF SPORTS TEAMS
IN THE WAKE OF THE UNIVERSITY OF
ALABAMA V. DANIEL MOORE

Wesley Ryan Shelléy
Abstract

This article discusses the difficulties of protecting
trademark interests of sports teams in the setting of sports art as
transpired inThe University of Alabama v. Daniel Moork
first goes over the statutory language of the Lanham Act as it
relates tot r ademar k | aw and the Fir
expression protections. It then lists circuit court cases that
provide precedent to the intersection of trademark and First
Amendment law. Next, it gives an overview of the factual
hi story of @2latiornshepl withMizedniweGity of
Alabama, followed by a conversation of the procedural history
surrounding the lawsuit. The article then gives a detailed
explanation of the 11th Circuli
The University of Alabama v. Daniel dbre case. It follows
with a discussion of the remaining questions and problems
concerning the intersection of sports trademarks and artistic
expression in | ight of the <ci

'B.A., University of South Carolina, 2010; J.D., University of
Mississippi School of Law, 2013. The author would like to
send a special thank you to his friendsl damily for their
patience and assistance with this article, without whom none of
this would have been possible. He can be reached by email at
wrshelle@go.olemiss.edu.
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ends by arguing that the balance is currentlyfé&won favor of

First Amendment protection and proposes an amended test to
give trademark holders greater deference in cases pitting First
Amendment against trademark law.

I.  APPLICABLE LAW

The key issuén the Moore case involved the overlap of
the Universityods ability to prot
in its trademarked i mages and M
depicting events containing those images. The Lanham Act is
the predominate sote of statutory law with regard to
trademarks, while the First Ame:
to free artistic expression. Where the 11th Circuit had not yet
clarified the balance of the competing principles of First
Amendment and trademark law, otheircuits previously
addressed the issue.

a) THE LANHAMACT" AND FIRSTAMENDMENT

Congress passed the Lanham Act into law in July 1946,
and it serves as the principle source for federal trademark law
in the United States toddyThe Lanham Act defines a
trade mar k as Aany word, name, Sy
combi nat i ased hyhaeersown f.® identify and
di stinguish his or her goods &
sold by others and to indicate the source of the goods, even if

that source is unknowfoAddi ti onal | vy, ther e
defense for Ause[ s] : : : whi ct
fairly and in good faith only toc

115 U.S.C. §10512006)

2U.S.CoNsT. amend. I.

3Lanham (Trademark) Act (15 U.S.C.)index BITLAW.COM,
http://www.bitlaw.com/sourcdbusc (lastOct. 25, 2012).

*15 U.S.C. §1127 (2006).
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. °0The question before the court in trademark infringement
cases i s whether the defendant
Al i kely to cause confusionodo wi
product®s source.

The First Amendment expressly prohibits establishment
of a national religion, and provides for freedom of speech,
press, assembly and exercise of religigthe Supreme Court
has found i ts protections t o
films, paintings, 0Asaiwtheaqs, ar
with many FirstAmendment claims, artists are afforded broad
leverage with regard to their ability to freely express through
imagery. While commercial speech and expression receive less
constitutional protection than nammmercial expressidnthe
fact that the dissemitian of speech takes place under
commercial conditions does nper seindicate commercial

® 15 U.S.C. §1115(b)(4) (2006%ee alsoCarFreshner Corp. v. S.C.
Johnson & Son, Inc., 70 3d 267, 2697 0 (2nd Cir . 1995) .
doctriine ithdleolddF af a trademark cannot prevent others from
using the word that forms the trademark irpits i mary or descr i p
® ETW Corp. v. Jireh Pub., Inc., 99 F.Supp.2d 829, 832 (N.D.Ohio 2000)
[hereinafter ETW District Opinidn (citing Mktg. Displays, Inc. v. TrafFix
Devices, Inc., 200 F.3d 929, 933 (6th Cir. 1999he eight factor test for
whether a trademarkse is likely to cause consumer confusion is:

. strength of plaintiff's mark;

. relatedness of the goods;

. similarity of the marks;

. evidence of actual confusion;

. marketing channels used;

. likely degree of purchaser care;

. defendant's intent in selecting the mark;

. likelihood of expansion of the product lines.

"U.S.CoNsT. amend. I.

8 Univ. of Ala. Bd. ofTrs. v. New Life Art, Inc. 683 F.3d 12661276 (11th

Cir. 2012) (citing Kaplan v. California, 413 U.S. 115, 12® (1973));see

also Hurley v. IrishAm. Gay, Lesbian & Bisexual Grp. of Beb15 U.S.

557, 569 (1995).

° New Life Art, 683 F.3d at 127@iting Cent. Hudson Gas & Elec. Corp. v.
Pub. Serv. Commdédn of N)Y., 447 U.S.

O~NO O WNPE
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speech? In simpler terms, artwork sold for a profit may still
receive full protection under the First Amendment.

b) ROGERS VGRIMALDI™

Rogers v. Grimaldis the landmark case for balancing
trademark and First Amendment righfsThe case dealt with
Ginger Rogers ui ng the fil mmaker of t !
Fredo wunder the Lanham Act, ar
falsely implied that famous dance partners Ginger Rogad
Fred Astaire endorsed the filh.The court determined that
while a purchaser of artistic works has the right not to be
mi sled to the workos source, t h
narrowly as t o not i nfringe th
rights!* Thus, the court established a balancing test: the
Lanham Act only applies to art.
interest in avoiding consumer confusion outweighs the public
interest i n flrteaecase,xhe caud decided . 0
that the balance would falhifavor of the artist unless the work
had no artistic relevance, or it explicitly mislead as to the
source of the work® The court ruled in favor of the defendant
movie producer irRogershecause the film title was artistically
relevant to the work, ther@as no explicit misleading of the
filmdéds source, and fAthe slight 1
name might implicitly suggst endorsement or sponsorship . . .

91d. (citing Smith v. California, 361 U.S. 147, 150 (1959)
i Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).

Id.
*1d. at996:97.
4 1d. at 9971000.
°1d. at 99.
%1d. at 9991000 (reasoning thdttle s such as FfANi mmer on C
fiJane Fonda'®o r k o ut asBaelbds aubhorized biographies, as titles
with such explicit references to the creator that, if falsely applied to the
underlying work, would warrant application of the Lanham Aot a
general reference to a wéhown name without any indication of
authorship would be protected by the First Amendinent
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is outweighed by the danger of restricting artistic
expre¥sion. o

Circuit courts have sinceegularly applied théRogers
balancing test where trademark law is used to attack the
content, rather than title, of works protected by the First
Amendment, including book% video games, and paintings
and prints?°

c) ETWCORP. V. JREH PUBLGG, INC.?

ETW2Corporation (AETWO), the
agent for gol fer Tiger Woods,
the exclusive publisher of sports artistcRiRush, in Federal
Court in the Northern District of Ohio for trademark
infringement basedonthesald a print bearing
and its packaging bearing his nafi@he dstrict court in that
case granted summary judgment for Jireh on First Amendment
grounds, also holding the image of Woods not to be within the
registered trademaiiecause ETW had heepeatedly used the
same image as the pictorial depiction of Tiger Woods as an
indication of origin* In other wordsthe court said thainless
a single image is used repeatedly to indicate commercial origin,
all images will not be protected by a gehdérademark simply

171d. at 100001.

18 Cliffs Notes, Inc. v. Bantam Doubleday D&lub| 6g Grp., 886
49397 (2d Cir. 1989).

9 ESSE nt 2@, Inc. v. Rock Star Videos, In&47 F.3d 1095. 1099

101 (9th Cir. 208).

DETW Corp. v. J,i332 k3dPB6b(btd gir. 2003) ¢ .
[hereinafter ETW Circuit Opinion].
“d.

Wegods. ETW/r EI d

2|dat 918. ETW is an a 0
1] GER WOODSoO w

held a trademark for
art prirts and posterdd.

% 1d. at 919.Jireh Publishing is ironically incorporated in Tuscaloosa,
Alabama, and Rush had previously depicted Alabama coaching legend Paul
ABear o IdBryant .

#1d. ETW District Opinion,supranote 6, at 829, 833.

cr
TI
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because they depict the subject of that markaddition, the
district court ruled that the packaging of the painting
containing Tiger Woodsd name wa:
was a good faith description of the goods within the
packaing?®

The 6th Circuit Court of Appeals agreed with the
district court that the wuse of
packaging fell within the fair use exception as a description of
the work®® In applying theRogersbalancing test, the court
found thatWo o d s 6 on tineavgrkhad artistic relevance to
the painting and did not explicitly mislead as to the source of
the work, thus the painting wagsrotected under the First
Amendment’ The court sided with Jireh that the prints were
not commercial speechyut rather artistic works expressing
Athe majesty of a newsworthy mo
First Amendment® Addi ti onally, the cour:
right of publicity claims because the work was substantially
informational and creative and did notadvexr | v af f ect E-
market® The ¢ rcuit court held that
per sonoosr ilmakgeeness cannot *funct.
Further, the circuit court stat
historic sporting event communicates and celebridtes/alue
our culture att’aches to such eve

Il. FACTUAL BACKGROUND

Daniel A. Moore graduated from the University of
Al abama (fAUniversityo or AAl abar

% ETW District Opinion,supranote 6,at 83334.

2 ETW Circuit Opinion supranote 20 at 92021.

*"1d. at 936937.

2 |d. at 93738; ETW District Opinionsupranote 6,at834.
2 ETW Circuit Opinion,supranote 20, at 938.

01d. at 922.

*11d. at 936.
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Arts in 1976% He began a career painting famous scenes of
college football gmes, as well as college basketball,
professional football, basketball, golf and baseball, and still life
paintings of University landmarks and memorabilia in 1%79.
Moore developed an international reputation among fine art
collectors for his commemorativeorks, with many limited
edition prints and lithographs selling out and increasing in
value on secondary markets, and original paintings
commanding as much as $75,0604oore also reproduced the

art on calendars, coffee mugs and other itéh®Brimarily
featuring the University of Alabama in his paintings, Moore
additionally depicted the Universities of Arkansas, Florida,
Georgia, Kentucky, Miami, Mississippi, Notre Dame, Oregon,
Southern Mssissippi, Tennessee, TexaAspurn, Florida State,
Louisiana State Ohio State, Oklahoma, Pennsylvania State,
Texas A&M, and Texas Tech Universitigsin 1996, the
United States Postal Service selected Moore to paint stamp
designs depicting former Al aba

¥Daniel Moore,University Cannot License Free Expressi®RE CRIMSON
WHITE, Feb. 20, 2012, http://cw.ua.edu/2012/02/20/universitannot
licensefree-expression.

%11th Circuit Opinion,supra note 8, at2; see also THE DOWNTOWN

GALLERY: DANIEL A. MOORE PRINTS,
http://www.thedowntowngallery.com/moore.htnlast visited Oct. 23,

2012)( hereinafter ADowntown Galleryo).
*Downtown Gallery,supra note 33.Moor e 6 s painting col
Al abamads 1992 national champi onshi |
alone. Daniel GrantFree Speech vs. Infringement in Suit on Alabama
Artwork, N.Y. TIMES, Jan. 30, 2012,

http://www.nytimes.com/2012/01/31/sports/ncaafoththdist-still-
fighting-alabamaoverfootballpaintings.html?pagewanted=allin 2006,
Moore estimated that his paintings
millions [ of doBforgsrAgidt Sued fok Mia of Crimsomt a k ,
and Tide THE N.Y. TIMES, Nov. 12, 2006,
http://www.nytimes.com/2006/11/12/us/12artist.html?pagewanted=print

% 11th Circuit Opinionsupranote 8, at 3.

% DowntownGallery, supranote 33.
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Bryant for its fAlLegead%mei €90t |
American Sport Art Museum and Archives named him 2005
Sport Artist of the Yeat

Mooreds most common works iny
Alabama football team. He painted famous scenes from
Alabama football games without any relationshiith the
University from 1979 to 1990, though the University
commissioned Moore for multiple unlicensed prints in the early
198006s that wer e**RFra@nslodld 1999, t he
Moore entered into a dozen licensing agreements with the
University, allaving him to use trademarked Alabama logos on
t he paintings©a border or packa
officially licensed product’ During that time, Moore
continued to paint Alabama football scenes outside of those
licensed by the University and continuedsell paintings and
prints completed before 1991 without paying or being asked to
pay royalties to the Universifif. The University also gave
Moore press credentials to Alabama football games to source
material for his work and allowed him to borramd game
programs, helmets, jerseyamdtrophiesf r om t he Uni ver
Paul W. Bryant Museurff The school additionally

372005 Sport Artist of the YeaDa ni el Moore: HfACapturing
Key Sport Works and World Influence THE AMERICAN SPORT ART

MUSEUM & ARCHIVES, http://www.asama.org/awardsd-sport/medallion
seriegsportartistof-the-year/danielmoore/keysportworksworld-

influence(last visited Oct. 25, 2012)

382005 Sport Artist of the YeaDani el Moore: HfACapturing
Artist Biography THE AMERICAN SPORT ART MUSEUM & ARCHIVES,
http://www.asama.org/awaras-sport/medalliorseries/sporartistof-the-
year/danielmoore(last visited Oct. 25, 2012)

%9 11th Circuit Opinion,supranote 8, at 3.

“01d. at 34.

“iIdat 4. fAMoore said that he would ent e
felt that it would help increase the sales of that particular product, or if he

wanted the Universify hisalmamaté&ft o benef it from royal:"
“21d.; Grant,supranote 34.

5C


http://www.asama.org/awards-of-sport/medallion-series/sport-artist-of-the-year/daniel-moore/key-sport-works-world-influence
http://www.asama.org/awards-of-sport/medallion-series/sport-artist-of-the-year/daniel-moore/key-sport-works-world-influence
http://www.asama.org/awards-of-sport/medallion-series/sport-artist-of-the-year/daniel-moore/key-sport-works-world-influence
http://www.asama.org/awards-of-sport/medallion-series/sport-artist-of-the-year/daniel-moore
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commissioned Moore to paint an unlicensed picture on live
television during a football ganfé.

In January 2002, the University informed Modnatthe
would need permission to depict University trademarks in his
paintings?* Specifically, the University contended that the
portrayal of its uniforms, helmets, and crimson and white color
combination required licensifg. Moore countered that,
because & painted the uniforms to accurately represent
historical public events, his artistic expression of the games
was protected under the First Amendment so long as it
remained within the image area of the paintings and did not
extend to the borders or packagf'® Further, he claimed that a
licensing agreement with the University for all of his paintings
would cause him to lose income, as the National Collegiate
At hl eti c Associati on (ANCAAO)
institutions to license products containing tlikeenesses of
studerdathletes still eligible for competition which many of
Moor eds p ai # tDespitg she @isagrdemente the
University of Al abama conti nue
calendars in its campus stores and display his unlicensed
painings in its Bryant Museum and athletic department
office.*®

1. PROCEDURALBACKGROUND

The University sued Moore and his company, New Life
Art, Inc., in March 2005 in the Northern District of Alabama
for breach of contract, trademark infringement, and unfai
competition®® The University argued that Moore breached the

“311th Circuit Opinionsupranote 8, at 4.
“1d. at 3.

*®1d. at 45.

*®1d. at 3, 5.

" Grant,supranote 34.

“8 Moore 2012supranote 8, at 5.

*1d. at 3.
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licensing agreements they previously entered into by refusing
to obtain permission to use the University trademarks in 2002,
and that Mooreds paintings,

trademark on its football uniform color combinaticfs.
Collegiate Licensing Company, the licensing agent for
Alabama, the NCAA and more than 100 other universities and
athletics conferences, providddgal counsel and financial
support for the University in the sdit.The American Society

of Meda Photographerghe Alabama Press Associatjcand
multiple law professors from around the country, filed amicus
briefs siding with Mooré?

The case bouncedaund at the district court level, with
seven different district court judges assigned to the case at
various points of the litigatiort Eventually all issues not
rel evant to the Universityods
and both parties moved for summanggment” The district
court granted summary judgment to Moore with regard to
paintings and prints, while granting summary judgment to the
University with respect to calendars, mugs, and other
Aimundane Y Both pantiestaspeated.

*01d. at 5(citing 15 U.S.C. § 1125(a)).

*Jon SolomonA | a b a Embérmssing Lawsuit Against Artist Daniel
Moore Continues AL.COMm, Jan. 26, 2012,
http://www.al.com/sports/index.ssf/2012/01/alabamas_embarrassing_lawsui
t.html. In an amicus brief filed by universities siding with Alabama, annual
worldwide sales of licemsl college merchandise was estimated at $4.3
billion.

%2 Artist Battles Alabama Over Football PaintingdSA TopAY, Feb. 2,
2012,  http://www.usatoday.com/sports/college/story/2@P202/daniel

moorealabamdawsuit/52933488/1{ her ei naf t erl| &ibAa md &)t.

%3 11th Circuit Opinionsupranote 8, at 5. The 11@ircuit Court also dealt
with an interlocutory appeal related to University immunity during this
time, which this article will not discusSee Bd. of Trs. of the Univ. of Ala.
v. New Life Art,Inc336 Fed. Appdx. .860 (11th
> Moore 2012supranote 8, ab.

°|d. at 3.

*®|d. at 7.
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A threejudge m@nel of the 11th Circuit Court of
Appeals heard oral arguments in February Z0Ithe issues
on appeal were whether the prior licensing agreements required
Moore to obtain permission to portray the University
trademar ks; t he strenastds aof 1
trademar k; whet her Moor eds de
paintings and prints was protected by the First Amendment and
fair use; and whether Moor eds
mugs, calendar s, and ot her i
protected by ta First Amendment or fair use and was likely to
result in consumer confusion as to the objects orfyifihe
court only addressed claims relevant to those Moore products
that were not subject to a previously written licensing
agreement, as those subject #m agreement involved
contractual issues not addressed by the district ¢dihe
court did address, however, whether the broad language
contained in the previous licensing agreements constituted a
conveyance of Mooreds® First Am

V. 117TH CIRCUIT DECISION

The 11th Circuit Court of A
appeals by first addressing paintings, prints, and calendars,
then addressing objects such
prod@cts. o

>’ Artist Battles Alabamasupranote 52.

8 Moore 2012supranote 8, at &7.

*|d.at 7-8, n. 7.

Old. at 7.

i d.at8.iMundane Productso refer to Moo
trademarks on mirprints, mugs, cups, flags, towelsshirts, or any other
Amundane 0llra B86uCalrdars were reclassified by th&auit

court to go with paintings and prints besawf their comparable size and
likelihood of the artistic work being valued by purchasers as compared to

that of mugsand postcardsized miniprints.Id., at 33.
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a) PAINTINGS PRINTS ANDCALENDARS

The Univerdly claimed that the case is distinct from
RogersandETWin that it is strictly a trademark infringement
case, with none of the subjects of the paintings making a
similar right to publicity claim as Rogers and Wod@8Vhile
the title in Rogersand imagesn ETW were not specifically
trademarked as the University of Alabama did their uniform
color combinations, those cases did deal with false
endorsement claims which are treated the same as trademark
infringement by circuit courts under the Lanham Xdtor that
reason, the 11th Circuit relied on tHeogers and ETW
decisions in determining whether Moore violated the
Universityods tr adeUnlike thesdistriat hi s
court, the 11th Circuit included calendars with paintings and
prints because oftheal endar s6 simil ar si ze
images on the calendars compared to the paintings, and the
likelihood of purchasers considering the artistic work of the
product significant®

The court first examined the
the broad danguage of the previous licensing agreements did
not require Moore to obtain approval to depict the University
uniforms in his work® The 11th Circuit agreed with the
district court finding that the language of the licensing
agreements was ambiguous witlgards to uniform&’ Based
on the ambiguity, the court | ook
creating the licensing agreements to determine if the
agreements required Moore to get approval to depict the

®2|d. at 2324.

81d.;citingTana v. Dantannads, 611 F.3d 767
Landham v. Lewis Galoob Toysupranote 6, at 626. False endorsement

and trademark infringement claims each get their base from the same
sentence of the Lanham Act. 15 U.S.C. 81125(a)(1).

% Moore 2012supranote 8, at 224.

%1d. at 33 n. 42.

®d. at 9-16.

®71d. at 13.
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UniversityYdbeundbfiot mbo omieud t o
sale of works created before the licensing agreements, as well
as hi s creation of new wor ks,
actions did not indicate that the previous agreements required
University permission to portray the uniforfis. That

conclus on was furthered by the Ut
Mooreds paintings, by selling
store and displaying it in University buildings and brochifes.

The <court next addressed t
claims against the jmts, paintings and calenddrsin doing so,
the court briefly looked to whether the works created a
likelihood of consumer confusion under the Lanham Act,
which it agreed with the district court was unlikéfyThe
circuit court determined, however, thahet question of
l i kel i hood of consumer confusi
First Amendment claim overwhelmingly outweighing any
consumer confusion that may exitThough the University
argued t hat Moor eds wor k was
expressive speechartdher ef ore, entitl ed t
First Amendment protection, the court found that the mere sale
of Mooreds work did not me an
protection of the First Amendmeft.

In applying theRogersb al anci ng test to
the court determined his depiction of the trademarked
University uniforms was artistically relevant to the expressive
underlying portrayal of Alabama football scerfgsrurther,

Moore never marketed unlicensed paintings adoesed or
sponsored by the Universif§.Ultimately, the court concluded

%8 d. at 14.
54d.

1d. at 15.
1d. at 1626.
21d. at 2628.
1d. at 18.
1d. at 1920.
1d. at 2425.
®1d. at 25.
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that even if some members of the public would confuse the
paintings, prints, and cal endsea
Amendment interest in artistic expression overrode any
violation of he Lanham Act’

b) MuGs ANDOTHERfT MUNDANEPRODUCT®

The court again viewed the pez¢
to the licensing agreements between Moore and the University
to resolve the agreementso6é ambi q
ot her fimund&a®nAs opposed das the extersive
conduct concerning paintings and prints, Moore only produced
three sets of mugs featuring Alabama, two of which the
University licensed® Additionally, those mugs that the
University licensed did not involve the portrayal ofitrsity
uniforms, but rather University logos explicitly included in the
licensing agreement8 Because there were remaining disputed
issues of material fact, the court reversed the grant of summary
judgment to the University regarding licensing of mugsl a
ot her Amundane objectsd and rem
district court®

The court next addressed Moot
a right t o produce mugs and ot
derivative works because the original paintings do not infringe
University trademark® The court rejected this argument,
pointing out the obvious loophole that it would allow should

they accept i1t: that an artist
|l aw by dr awi ng anot her 6s trader
drawingonvarioupr oducts wfth i mpunity. o
.

®1d. at 2628.

1d. at 27.

8.

81d. at 28.

81q.

¥ld.AnSel ling the copyrighted drawing its
infringement, but its placement on cer
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Mooredos | ast defense with
Amundane objectso was that the
use of the trademarks on those objéttécquiescence, as
opposed to laches, requires active consent that the lavitif
not assert his trademark rights against the deferidaFte
11th Circuit again stated the evidence regarding University
conduct constituting acqui esce
ot her Amundane product theissreas u
to thedistrict court; this wasinlike the paintings and prints
which the University clearly acquiesced.

V. UNANSWEREDQUESTIONS

A gquestion that remains unanswered is at what point the
depiction of a trademarked logo becomes so prevalent in an
artwork that itis merely a circumvention of the trademark. In
many of Mooreds worKks, he depi
both on and off jerseys and helmets. It would seem that the
court would question in such an instance whether or not there
was a high likelihood ottonsumer confusion based on the
trademark use, though such a question could be more likely to
result in an affirmative answer where the logos are more
descriptive of the university they represent than simple color
combinations. While the Moore case focusedinly on his
depiction of the Universityos
color scheme, in many other wo&cluding some of
Mo o rdeh@ prominent logos featured on jerseys and helmets

8d. at 31.AAc qui es c statutogy ddéfemse ander 15 U.S.C. §
1115(b) (9). O6The dequirespreot ofhoet elementsu i e s ¢
(1) the plaintiff actively represented it would not assert a right or claim; (2)

the delay between the active representation and assertion of the right or
claim was not excusable; and (3) the delay caused the defendamt und

p r ej u diting AngebRlightof Ga., Inc. v. Angel Flight Am., Inc., 522

F.3d 1200, 1207 (11th Cir. 2008).

8 Moore 2012supranote 8, at 31.

®d. at 32.
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may have a much higher likelihood of consumer confusion. It
is unknown whether explicitly trademarked logos would draw

greater scrutiny from the court than mere university color
combinations.

The traditional nature of Al
another interesting aspect to the case evaluation. Where the
Alabama football uriorms are certainly recognizable to most
college sports fans, they are also one of the most géfdtic.
would seem that a relatively n@pecific uniform would be
less likely to cause consumer confusion for trademark purposes
because they are void of distt universityidentifying logos.

That leads to the question of whether courts would treat a
helmet or jersey with more prominent trademarked logos
differently for the purposes of consumer confusion. That
guestion is, essentially, whether the trademarla plarticular

l ogo on a teamds wuniform can st
despite the general trademark of the uniform itself being
unenforceable. Where Alabama only accused Moore of
violating the trademarked color combination of the
Uni ver si g & seamuwith $pecifically trademarked
university logos on their jerseys may have greater success
claiming that there is an increased likelihood of consumer
confusion with the use of distinct logos.

Another important element of tHdoore case was the
Unver sityds extensive wuse of Mo ¢
Universityés acqguiescence with
played an important role in determining that he did not need a
license to use the University trademarks in his art. Should a
different artit¢ depict trademarked images in a factually
different scenario where the trademark holder has less

8Pennsylvania State University and the University of Notre Dame are
examples of other schoolsttv ultra-conservative football uniforms. Where

Alabama and Notre Dame feature only a small university logo on the
jerseysd collars, Penn State has no i
scheme and number placement.
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knowledge of the use, it is unknown whether the court would
extend the same benefit to the artist as it did to Moore.

One more unaddressed concern is howMloere case
translates to other forms of media. While the case focused on
paintings and prints, the First Amendment protections
associated with artistds right
and video game¥ Filmmakers have long created fictional
spots teams, and sometimes entire leagues, for the subjects of
their films®® Like Moore and his fear of licensing agreements
with Alabama, at least one filmmaker has stated that his
reasoning for creating a fictitious football league for his movie
was the NFLbec omi ng Avery sensiti\
trademark use due to some of the topics depicted in thé%ilm.

In order to maintain creative artistic control of his work, the
director was forced to forego using any real NFL teams as part
of the movie. In the dieo game context, video game maker EA
Sports licenses the teams depicted in their sports games, though
this practice may not be necessary dfteore®" In light of the

8 ESS Entertainment v. Rock Star Videsspranote B.

8 THE PROGRAM (Touchstone Pictures 1993)HE WATERBOY (Touchstone
Pictures 1998); ANY GIVEN SUNDAY (Warner Bros. 1999); THE
REPLACEMENTS(Warner Bros. 2000).

% Anthony Lappi,Any Given (Super Bowl) Sunday: Director Oliver Stone
Talks AboutHis Days on the Field, Why Defensive Calls are Ruining the
Game and His Favorite Super Bowls Ev&aLON.coMm, Jan. 29, 2000,
http://www.salon.com/2000/01/29/stone_5/singletdrhe movie contains
scenes with nudity, graphic violence, drug use, domestic abuseteatra
fights and players assaulting referees. The sort of negative images depicted
in the film are the kind for which trademark law is available: to keep
precious logs and other identifiable images from being associated with
images inconsistent with the brand they represent.

9L EA Sports FIFA Soccer Franchise Sales Top 100 Million Units Lifetime
BUSINESS WIRE, Nov. 4, 2010,
http://lwww.businesswire.com/news/home/20104006782/en  Madden
NFL 12 Launches Onto Store Shelves TodaysINESSWIRE, Aug. 30,

2011, http://linvestor.ea.com/releasedetail.cfm?ReleaselD=6020a®e
games are overwhelmingly successful,
Madden football franchisesaking sold over 100 million and 90 million
uni t s, respectivel y. Not l'imited to
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Moore case, it seems entirely possible that a maker of films or
video games could legglluse trademarked logos without the
work coming across as endorsed by the teams or leagues or
leading to consumer confusion. More so, those makers could
almost certainly reproduce true events without running afoul of
trademark law. It is arguable that suetorks could be
considered more merchandise than art under the categories of
the Moore case due to their high profitability and marketing
prevalence, though precedent cases have consistently put other
media forms in the same category of First Amendment
protection as paintings. The question remains whether licensing
is necessary for films and video games depicting sports teams,
or if the makers of those art forms caapitalize on the
recognizability of sports team names and uniforms without
paying royalties under the veil of First Amendment free artistic
expression protection.

VI. PROBLEMS

Court document s show that M
raised more than one million dollars in assets for the Untyers
over his careerand University representatives agreed that his
artwork generated goodwill and positive public relatittishe
Universitybés trademark suit aga
beloved artists and alumnus, however, was widely met with
criticism from outside viewers® University President Robert

Arts as a whole reported over $3.8 billion in revenue for the fiscal year

ending March 2011Electronic Arts Reports Q4 FY11 and FY11 Fioil

Results BUSINESS WIRE, May 4, 2011,
http://investor.ea.com/releasedetail.cfm?ReleaselD=574530

92 Moore, supranote 32.

% Keith Dunnavant a fel |l ow Al abama al umnus an
bi ography author, stated, AThis | awsu
Church suing Michel angel o Ligtai,suprpai nti ng
note 34.Seealso Solomon, supranote 51; Rick Selfyour View: Alabama

Should Stop Harassing Artist Daniel Mooré&L.com, Feb. 5, 2012,
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Witt admitted that the initial blowback against the University
as a result of the lawsuit was significdhThe public relations
damage to the University, combined with the publicity of the
lawsuit portrging Moore as the victim of an owtigious and
moneyhungry major University, raises a red flag for those
trademark holders considering suit against an artist. Due to the
broad protection given to artists under the First Amendment,
the potential royalés gained by trademark holders often pale
in comparison to the substantial risk and negative impact a
plaintiff would be forced to take in the arena of public opinion
for a now probably unsuccessful lawsuit. The alternative to not
bringing suit, howeversithe chance that the artist will have a
stronger acquiescence or fair use defense. Trademark holders
are left in a precarious position of not being able to control the
use of their marks without potentially incurring significant
financial and reputationallosses, a prospect completely
inconsistent with the base ideal that they be able to protect their
brandébés public perception thro
Artists depicting college sports teams further put
themselves at a significant advantage due to N@Yylaws
prohibiting current studerdthletes and the schools they
represent from profiting off the studemtt h1 et e% s i
NCAA studentathletes have less reason to enforce their right
to publicity, as profiting off their publicity would result in the
NCAA declaring them ineligible for collegiate competitithn.
With nothing to gain but an injunction, there is little benefit or
incentive for current studesatthletes to engage in costly
litigation that they could not financially capitalize on if
successfulwithout losing their NCAA eligibility. TheETW
decision adds another caution to current studémetes

http://blog.al.com/birminghamews
commentary/2012/02/ua_should_stop_harassing_artis.html.
* Moore, supranote 32.
“NCAA Manual Bylaw 12.5.2 (listing nomermissible promotical
9a6ctivities for current enrolled studeathletes).

Id.
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attempting to enforce their right of publicity since such cases

have been proven to be likely unsuccessful against First
Amendment defenses. The NCAAopibits boosters and third

parties from profiting off studerdthlete names or images on
commercial products as well, though there is an exception for
photographs sold by individuals and news agernéi&ghile

Moore is an individual artiétand previously eampared his

work to pictures from news outlets, which fall under the

NCAA exceptiodt he gall eries that sel |

surely commer ci al enterprises L
photorealistic paintings leave little confusion about the players
heisdept i ng, and in some cases tAh

included as part of the back of the jersey. If college athletes
had more incentive to enforce their right of publicity, it is
possible they could individually invoke such a right against
Moore. The likelnood of such a claim being successful under
ETW v. Jireh however, seems fairly unlikely. Though right of
publicity claims have been mostly unsuccessful in the face of
artistic depictions under the First Amendment, the disincentive
for bringing such claimgut in place by the NCAA removes
yet another arrow from the quiver of those challenging college
sports artists.

Anot her troubling aspect of
artists in the intersection of First Amendment and trademark
law played out in theMoore cae with regards to licensing.
One of Moor eds stated reasons
agreements with the University was his fear of losing artistic
choice over his work, primarily the ability to depict current
studentathletes’® Moore compared his unwillingss to wait
for studentathletes to exhaust their eligibility to news sources
publishing pictures of current studeathletes as journalisii.
Because the NCAA prohibits schools from profiting off the
images of current studeathletes in all but a few ingtaes, it

7d.
% Solomon,supranote 51.
#d.
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is reasonable to believe that any license to depict a current
studeat hl ete in Mooreds artwork
granted at all due to the decreased market in which the
University could sell the work® This adds a major
disincentive for dists to comply with universities to license
artwork because they must pay royalties to the school and give
up at least some control of their subject matter. The severe
limitation these NCAA Bylaws place on potential licensing
agreements is yet another rdie in the balance of First
Amendment and trademark law.

There may be an ironic situation where an artist creates
a more imaginative work, rather than from a photo of a realistic
event, yet receives less protection under the First Amendment.
Moore was ald to compare his work to photographs in the
news, the depiction of trademarks being a mere outgrowth of
the realistic portrayal, as a sort of defense for his trademark use
being necessary to express himself artistically. It is possible
that, despite beingiore creative art than reproduction, the use
of trademarked images in an original work will receive less
protection since the trademark use is less necessary to the
artistic expression than a reproduction of 4ld@al events.
Where painting a logo is vitdb recreating a real event, one
could argue that the inclusion of a trademarked image in-a non
reproductive artwork is simply there to capitalize on the
exposure and profitability of the mark. A situation where the
First Amendment protection afforded tdists under trademark
law is lessened by creativity seems to be in conflict with the
core values of free artistic expression.

VII. SOLUTIONS

The Moore case swung the balance too far in favor of
artistso First Amendment rig
trademak law. Though the court noted some scenarios where

19014.: See alsMoore, supranote 32.
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an artist could not use the shield of the First Amendment as a
way to evade trademark law, the practical application of the
Moore case makes such circumvention too easy. The low
standard artists must meetdepict trademarked images makes

it incredibly difficult, if not practically impossible for
trademark holders to control the use of their marks on artistic
works.

The ideal approach for artists is to obtain permission
and licensing agreements from thaiversities they wish to
depict. The obvious hang up with such an arrangement is the
cost to the artist to pay royalties for use of the trademarks and
the creative control most universities will seek to direct the use
of the trademarks. For artists whoeketo create unlicensed
paintings and prints free from trademark infringement suits, the
Moore case fairly well settled that they may safely depict-real
life events. Further, should the artist wish to depict a trademark
on a work inspired by imagination cse, they would be
protected under the First Amendment as long as the use was
unlikely to cause consumer confusion, was artistically relevant
to the underlying work and does not explicitly mislead to its
source. Such a low threshold of proof for artistsnteet in
order to gain full protection under the First Amendment makes
it too easy for artists to evade paying trademark royalties.

Instead, courts in the future should reject the trend
established undeMoore ETW, and Rogers and establish a
new standard that gives trademark holders greater recourse
against artists who use their marks without permission. By
merely requiring artists to make their trademark use relevant to
the underlying work and not explicitly misleading t® $ource,
artists can now use trademarked images in good faith almost
freely. Instead, courts should put more emphasis on the
negative effect artistic uses have on trademark holders. In
trademark cases, courts should create a factors test balancing
the aleady established likelihood of consumer confusion with
the financial and reputational impact of the use. As part of the
financial analysis, the court would look at the value of the
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market in which the art depicts the trademarks, the value of
potential roy#ties to the trademark holder, as well as the value
that use of the trademark adds to the work. The more an artist
profits from artwork containi
paying royalties for the use, the more likely a court should be
to find in favor ¢ the trademark holder and award them
royalties from the work. Additionally, if such profit is derived
primarily from the inclusion of the trademark, royalty fees
would be increasingly appropriate since the trademark adds
value to the work as a whole. Rive reputational analysis, the

court woul d | ook to t he effec

trademark holder and the brands associated with the mark. If
the use portrayed the trademarked images in a negative light or
in such a way that was damaging to theager product the
trademark represented, then the use would be more vulnerable
to trademark enforcement. If the use provided a benefit or
positive publicity to the trademark holder, then the reputational
impact factor would be neutral or in favor of thésir

In analyzing theMoore case under a new balancing test,
the court would likely award some royalties to the University.
The court would expectedly find the likelihood of consumer
confusion minimal, and the reputational impact of the use
would fall sight 'y i n Mooreds favor
depictions of real events did not portray the University
trademarks in a negative light and admittedly brought the
school good publicity. The case would turn, however, by
adding more weight to the factsthabM r e 6 s ar t wor k
the University netted millions of dollars, much of which
capitalized on the inclusion of trademarks associated with the
University of Alabama football brand. Though there may not
have been a great deal of consumer confusion regpitie
source of Mooreds wor k, It IS
scenes portraying generic or fictional teams and players would
have had nowhere near the commercial success as the Alabama
paintings. Because Moore was able to gain commercially from
the eputation and success of the University of Alabama
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football program, paying royalties commensurate with that gain
would be appropriate.

A new balancing test would not stifle First Amendment
rights because artists would still be able to depict anything they
choose in their work, they would simply have a greater
likelihood of paying royalties for those works that capitalized
on the marketability of the trademarks of others. By changing
the standard for balancing trademark claims with First
Amendment rights,hie profits from artistic works containing
trademarked images would be more appropriately split between
the artists responsible for the work and the trademark holders
t hat have added to the workoés r
revised test would help weal some of the methods the@ore
case unintentionally left available for artists essentially to
circumvent trademark law. The test would allow artists to
retain their artistic freedom while rewarding trademark holders
for the profits others make based dnhei r tradema
recognition.

VIIl.  CONCLUSION

While some artistic works depicting trademarks
relevant to college sports may still be considered violations
under the Lanham Act, thloore case has greatly enhanced
thearti stsdéd First Amendment def en
guestions and concerns still remain with regard to First
Amendment and trademark analysis, some of those problems
can be addressed by applying a modified test to the current
standard. In order to m® equitably balance the interests of
trademark hol ders and artistsodo °
that future courts facing the conflict of First Amendment and
trademark law consider the financial and social impact of the
use of trademarks in art, iaddition to the likelihood of
consumer confusion. By giving trademark holders more
credence through a fairer balancing test, artists will be less able
to circumvent trademark law to capitalize on registered marks
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without licensing. Allowing trademark holde to collect
royalties on artwork bearing their marks creates a system
where the profits from those works are more reasonably
divided in the future between the pest responsible for their
value.
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NOTE: DAVID (TM) V. GOLIATH
(FIRST AMENDMENT )
IN REALITY , GOLIATH WINS

Robbie Hendrick*s

Wesl ey Ry an Shell ey (AShel |
argument that artists have found a potential loophole in
trademark infringement thanks to the protection of the First
Amendment. Shelley proposes shifting the balanceafer
towards trademark holders because under current case law the
artists possess too much of the power. Shelley provides a new
framework that courts could follow going forward to enable
this power shift to occur. The framework is nice in theory, but
in practical terms it is not going to matter because of the
strength of a First Amendment claim. Until the First
Amendment defense is dealt with, trademark owners will most
likely lose no matter what type of trademark framework the
court is utilizing. In orde to combat against the First
Amendment, a trademark owner needs to prove that the artistic
expression deserves either no First Amendment protection or at
the least lessened protection under the First Amendment.

The concept of free expression was a majorciple on
which the United States was founded. In comparison, legal
protection of trademarks is relatively brand new. Moreover,
throughout the course of U.S. history, there are very few
categories of free expression for which courts have refused to
grant First Amendment protection. One such category is the
encouragement of imminent, lawless behaVidfrom the
1920s through the 1960s, reaching the category of

*Sandra Day O6Connor College of Law,
Law, 2013 exp.).
! Schenckv. U.S., 249 U.S. 47 (1919).
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encouragement of imminent, lawless behavior was not difficult
to meet under the test of clear gm@sent dangerHowever,

the Supreme Court in 1969 Brandenburg v. Ohiochanged

that by altering the clear and present danger test to state that the
speech had to be more than advocacy and must be incitement,
directed at imminent lawless action ankkli to succeed.In
addition to the strengthening of the test for encouragement of
imminent lawless behavior, it seems highly unlikely that
artistic expressions involving trademarks will meet the test laid
out in Brandenburgand be classified as encouragement of
lawless behavior.

Another category of free speech that receives no
protection under the First Amendment is fighting wdtds.
Words, which are likely to make the person to whom they are
addressed likely to commit an adtviolence, likely against the
speaker, are not protected under the First Amendrri2oe to
lack of recent Supreme Court case law, it can be seen that the
fighting words category has fallen out of favor. Moreover, as
was stated above regarding encounaget of imminent,
lawless behavior, artistic expressions regarding trademark
issues are unlikely to cause someone to commit an act of
violence against the artist, even assuming the artistic
expression was directed at an individual.

Two other categories ofree speech that receive no
protection under the First Amendment are obscenity and child
pornography’. It is plausible that an artistic expression could
meet the obscenity test laid out Miller v. California of
appealing to the prurient interest and p#ie offensive

2|d. at 52; Abrams v. U.S., 250 U.S. 616 (1919); Gitlow v. New York, 268
U.S. 652 (1925); Whitney v. California, 274 U.S. 357 (1927).

% Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

* Chaplinsky v. New Hampshire, 315 US&8 (1942).

°1d. at 573.

® Miller v. California, 413 U.S. 15 (1973); New York v. Ferber, 458 U.S.
747 (1982).
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according to community standardsf an artistic expression
reached this category, while implicating a trademark, the
trademark owner would almost certainly win in court for two
reasons. First, the defendant artist would have no protection
from the First Amendment; second, the Lanham Act would
provide many avenues of relief for the expression being
scandalous, immoral, and disparaginginally, if an artistic
expression involving a trademark was considered child porn, it
would certainly los if a trademark owner challenged the
expression.

Several categories of free speech that receive
protection, but a lesser form of protection, which generally
means laws, can regulate the speech in some fashion. These
categories include hostile audiericeffensive words? hate
speecH; commercial speecH,and sexually explicit speec#.
Proving an artistic expression reached the categories of hostile
audience, offensive words, hate speech and sexually explicit
speech would create opportunities for a tradénwwner to
win against the artist because not only would the protection
under the First be lessened, but also they would implicate
avenues of relief under the Lanham Act for being scandalous,
immoral, and disparaging. Under these instances, a trademark
owner would be able to lessen the protection of the First
Amendment and be able to attack the issue under the Lanham
Act as well.

Shelley does a great job of identifying that there is a
real i ssue involving free speect
trademak. Shelley not only identifies the issue, but offers a

" Miller v. California, 413 U.S. 15, 15 (1973).

8 Lanham At of 1946, 15 U.S.C.A. § 1052(a) (1946).

° Feiner v. New York, 340 U.S. 315 (1951)

%Cohen v. California, 403 U.S. 15 (1971).

UNat 61 Soci al.Vikage oFSkokie, 43@ ©.S. A31(1977).

virginia Pharmacy Bd. v. Virginia Consumer Council, 425 U.S. 748

(1976).

B“Am.Bookseller Asso6n v "CiHi®8phut, 771 F. 2
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solution as well in the form
utilize that will enable trademark owners to combat against
artistic expressions. However, these efforts would be all for not

if the First Amendment barrier is not addressed first.
Considering the strength of the First Amendment in U.S.
history and case law, it just seems unlikely a trademark
owner 6s rights wil/l ever be a
Amendment rights. Proving the artist has protection or at

least lessened protection would enable the trademark owner to

at least compete against the artist in court and even bring in
arguments under the Lanham Act. After the First Amendment

is dealt with, then the court can move on to a mordenoand

useful test that Shelley provides in his article.
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HiP-HOP AND OTHER PROFESSORS
PEDAGOGY

Christopher Doval, Esq
Don Anque, J.D.
Angela Lohman, J.D.
Abstract

Hip-hop has been the music of a community oppressed
by racism, poverty, ovetincarceration, and police brutality.
Through a culture of DJs, graffiti, break dancing and rap, in the
late 1970s and early 1980s, this community created a voice of
its own: a voice that has directly affected America through
television, film fashion, visual arts, and dance. This paper
emphasizes the need to take advantage ehdgpculture and
its pervasiveness in our modern society to harness its unifying
nature among our students and to better drive their ability to
relate with educatiodessons.

During the 1990s, hipop culture was introduced into
the curriculum of many primary and secondary schools
throughout the United States, ultimately resulting in higher
retention rates and student achievement. Beyond the small

"J.D., Syracuse University College of Law, 2010; M.S., Syracuse
University, 2010; B.A., Virginia Commonwealth University, 2006.
Assistant Professor of Management and Marketing, Virginia State
University.

"J.D., Syracuse University College of Law, 2011AB.University of
California Riverside, 2007.

™ J.D., Syracuse University College of Law, 2009, B.A., Messiah College,
2006. Program Specialist at FEMA.
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amount of work prodced by a handful of academics, often in
the field of AfricanrAmerican studies, hardly any literature
exists depicting how and with what tools one might bring hip
hop culture and media into a university setting.

This paper will show that hipop culture ca be a
teaching vehicle, particularly for legal studies, and provide
professors a resource through which they can better engage and
interact with their students. In the eyes of many, modern
mainstream highop has been typecast as fraught with violence,
misogyny and materialism. This paper will show that-hqp
culture, included within a legal studies curriculum, can move
beyond the obvious applications in criminal and tort law and
into the broader scheme of legal studies. Particularly, the
intersecon where hiphop convenes with big business
provides the educator with countless opportunities to reveal
dynamic American cultural views on ethics, social
consciousness, and the law in a manner that supports
discussion and reflection amongst Millennials.

Hip hopmeans the whole culture of the movement

. . when you talk about rap. . .Rap is part of the

hip hop culture.. . . The emceeing. . . The djaying

is part of the hip hop culture. The dressing the

languages are all part of the hip hop culture. The

break dancing the-boys, bgirls. . . how you act,

walk, look, talk are all part of hip hop culture.

and the music is colorless. Hip Hop music is made

from Black, brown, yellow, red, white. . whatever

music that gives you that grunt . that funk,that

groove or that beat . .1 t 6 s al | ptar t of

T Afrika Bambaataa

'AFRIKA BAMBAATAA , DEFINITION OF HIP Hop 1 (1996), available at
http://www.daveyd.com/whatisbam.html
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Hip-hop and Ot her Professorod

l. 1520SEDGWICK AVE. IN THE fi RC ROOM®?
i DJKOOL HERC

During the mid1970s, economically disadvantaged
African-American, Latin, and AfraCaribbean youths in the
South Bronx of Ne York City began an aesthetic and
sociopolitical rebellion against an oppression that had
consumed their struggling communftetween the excessive
policing practices in a population already diminished by over
incarceration and the experience of genuinequalities in
access to proper housing and meaningful employment
opportunities, this community needed a means for hope,
change, and survivll. They found hope through the
development and embodiment of a vdice seltexpression.
This lifestyle would beame hiphop.

The vulgarity, misogyny, violence, and materialism of
modern mainstream hipop, is the result of decades of
corporate influence commodifying the urban voideC a.r. s
clothes.. .moneyad.. . hoeso simply seldl n
concerttickets than socially conscious content, resulting in a
perpetual cycle of stereotypes fostered by corporations seeking
higher sale$.Since hiphop was a response to a condition of
oppression, it is considered best to discuss the individual

21520 Sedgwick Ave.: Birthplace of Hidop i Bronx NY, available at
http://www.cincystreetdesign.com/1520_Sedgwick/index.html 1520
Sedgwick Avenue, in the South Bronx, is considered the birthplace ef Hip

hop. DJ Kool Herc, hth opés founding father, wou
the community in this building.

3Greg DimitriadisHip Hop: From Live Performance to Mediated

Narrative, 15 CAMBRIDGE U. PRESS179, 179 (1996)M.K. ASANTE, JR.,

ITGSBIGGER THANHIPHOP9 ( St . Martinds Press 200
* SeeJEFF CHANG, CANST STOP, WONGT STOP. A HISTORY OF THEHIP-HOP
GENERATION( St . Martinds Press 2005) .

°See generally Hip-Hop: Beyond Beats& Rhymes, available at
http://lwww.pbs.org/independentlens/hiphop/.

®Dreamer, available at http://www.metrolyrics.com/dreamdyrics-wiz-
khalifa.html.
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elements asanstituent parts of the development and formation

of hiphop/ Thr ough MC s (or Arapper sc
jockieso), graffi-dayi agt,( obr efalkk
dancingo), street entrepreneur s
fashion, street knowledge, and bdaxing, hiphop would

become a world changing aesthétithese were the outlets
innovators provided their communities against poverty and
isolation during troubled times; there was little focus on the

more negative tenets of modern thipp? From theirorigin in

the streets to the embracement of the major industry, these nine
elements have grown to dramatically influence pop culture well

beyond the New York City limits for over thirty yeafs.

. TO THE BLACK, TO THE WHITE, THE RED, AND THE
BROWN, THE PURPLE AND YELLOW'{ WONDERM KE

Fastforward thirty plus years and the Goliath that is
hip-hop barely resembles the David it once was. While its
beginnings were humble, Ripop 6 s current annual
to the U.S. economy is in the billiofs.Many succesful
record moguls, actors, and politicians began their careers as
rappers and hipop artists> Hip-h opds i mpact and
been unstoppable for decades, permeating globally throughout
cultures and industries. Of the nine elements ofhoip, we

'See generally Fundamentals of Hip Hop, available at
http://www.houseofnubian.com/IBS/SimpleCat/Product/asp/hierarchy/0100
/productid/682385.html.
8

Id.
° SeeChang,supranote 4.
10 Ava DE LEON, HIP HOP CURRICULUM: A VALUABLE ELEMENT FOR

ToDAYEs AFTERSCHOOL PROGRAMS 2, available at
http://www.afterschoolresources.org/kernel/images/aahiphap.pdf
"Rapper os Delight, available at

http://lwww.lyricson&mand.com/onehitwonders/rappersdelightlyrics.html
12 Alan HughesHip-hop EconomyBUSINESSL IBRARY, May 2002, at 1.
13 PAUL BUTLER, LETE GET FREE 125 (The New Press 2009).
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can ®e this influence particularly through rap music, DJs,
graffiti art, and breakdancing.
It is important to note that rap is not Hipp. Although
rap is perhaps the most pervasive form of the culture, it is but a
piece of that culture. Unlike the spoken dporap is performed
in time with a beat and takes into consideration factors such as
icontent, o Aflowd (rhyt‘nmheand
United States, himop acts have been traditionally composed
of male AfricanAmericans, which makes it surpimg that the
largest population of rap music purchasers is suburban white
youth. However, over the years, female and white artists have
had recoreb r e a k i n“yintesnatibnally, .n@table MCs hail
worldwide, from the favelas of Brazil to Palestine arnastE
Africa.’® Given the 2.5 million seléscribed highop acts on
Myspace (compared to the 1.8 million rock acts), one can
imagine the endless permutations and transformationbdpp
has embodied when including the variable factors of ethnicity,
gender, soio-economic disposition, and even sexual
orientation that have been touched and influenced biadyid’
Beyond the MC, there is the DJ. DJs, who often
accompany one or more MCs, use turntables on which they can
either mix several audio tracks into a caotus performance
or create a distinctively new wofR.Early DJs considered
themselves scientists tweaking, repurposing, and reinventing
the use of turntables to produce unique sounds and experiences.
This took skill and ingenuity to accomplish; whereadatg

“DEREK ATTRIDGE, POETIC RHYTHM: AN INTRODUCTION 90 (Cambridge
U. Press 2002AauL EDWARDS, HOW TORAP: THE ART & SCIENCE OF THE
Hip-HoPMC 63 (Chicago Rev. Press 2009).

15 Lynette Holloway,The Angry Appeal of Eminem Is Cutting Across Racial
Lines N.Y. TIMES, Oct. 28, 2002, at CIpE LEON, supranote 10, at 1i 2;
See 2008 U.S. Music Rirases Exceed 1.5 Billion; Growth In Overall
Music Purchases Exceeds 10BWSINESSWIRE, Dec. 31, 2008.

16 ASANTE, supranote 3, at 2.

1FPI, DIGITAL Music REPORT200918 (IFPI 2009).

18 Aaron JentzenGirl Talk Finds Ways to GrowSAN ANTONIO EXPRESS
Jure 23, 2011, at 2.
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producers can replicate the entire experience via digital

technology in secondS.In recent years, DJs from around the

globe have not only taken the art of mixing -higp with

countless other genres, but have repurposed the tools to create

whole new nasical experiences, thusly, replacing the United

States as the former donmffnating
As for hiphopds 1| mpact on graffit

graffiti is no longer limited by the social stigma of vandalism

as artists and entrepreneuravé been able to muster a

commercially viabl é Adide fomthess of

legality of the practice, the distinction between vandalism and

street art often lies in the skill or intricacy used to tag the

property?? It may be fair to say thatlahrt on the street that is

not graffiti is street art, but aside from markers and spray paint,

street art often includes the use of stencils, posting stickers or

posters, installations, eft.Such ingenuity and art has been

considered worthy of preservati in museums, display in

galleries, and distributing in mass; in fact, the embodiment of

street art has even drawn comparisons to the work of a modern

day Andy Warhof* This is not to say that graffiti has lost the

gruff that it once had, but rather, muldke one can juxtapose

gangster rap against more socially conscious rap music, so can

one distinguish the genres of graffitiTo further attest to the

“GrandMaster Flash at Master of the Mixavailable at
http://www.youtube.com/watch?feature=player_embedded&v8X8
JSOEA4#.

2 Top 100 DJsavailable athttp://www.djmag.com/top1Q0

Zsee generallfxit Through the Gift ShofBANKSYFILM .COM, available at
http://www.banksyfilm.com/

*Graffiti, HUNTFOR.COM, available athttp://www.huntfor.com/arthistory/
C20th/graffiti.htm

235eeCEDAR LEWISOHN, STREETART: THE GRAFFITI REVOLUTION (Abrams
2008).

24 Exit Through the Gift Shoupranote 21.

®Tavis Smiley,Examining Hip Hop CulturePBS, Aug. 22, 201hvailable
at http://www.pbs.org/wnet/tavissmiley/features/examinimg-hop-
culturel
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variety of graffiti, beyond the quality of the work, distinctions
can be made worldwide between natioaad even regional
styles and identitie®

Much like the other elements of Kip, bboyingd
breaking or the ¢ 6hdscsmnunedathe i b
globe and evolved much in style and as a géhfes much a
sight to see as the Statue of Liberty, Néark b-boys entertain
tourists in the streets, parks, metro, and even in the subway cars
for tips. Beyond urban dance battles held in community centers
and the schoolyard,-boying has launched worldwide. Since
2004, Red Bull, the beverage company, hasnsped an
annual World Breakdancing Championship, along with
qualifying competitiong® Outside of the United States, the
championships have been held in South Africa, France,
Germany, Russia, Switzerland, Tokyo, and Brazil, and boasts
competitors and charigns with a dozen more nationaliti€s.
Competition® aside from television, music videos, and fim
have promulgated the hipop aesthetic to celebrate elite dance
troupes and performers for their creativity and grandiose
spectacles of physical strength atekterity>°

Regardless of its form, we see {fipp exhibiting an
everpresent influence over popular culture, most particularly
with adolescent and young adults in the Unites Sfates.

®See  Worldwide Graffiti, ~ FATCAP.COM, available  at
http://www.fatcap.com/geograffiti.html.
Y'See generally The Freshest Kids, available at

http://lwww.imdb.com/title/tt0361638/
22 Red Bull: BC Oneavailable athttp://www.redbullbcone.com/

Id.
¥see generally Jabbawockeez, available at
http://www.montecarlo.com/entertainment/jabbawockeez.aspx.
st Seegenerally S. CRAIG WATKINS, HIP HOP MATTERS. PoLITICS, PoP
CULTURE, AND THE STRUGGLE FOR THESOUL OF A MOVEMENT (Beacon
Press 2005).
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II. fi WP HOP IS THE DOMINANT LANGUAGE OF YOUTH
CULTURE, AND THOSE OF USNVHO WORK WITH YOUNGPEOPLE
NEED TO SPEAK THEIR_ANGUAGE. 07 AYA DE LEON

There were two main reasons for writing this article.
First, we, as fans of the aesthetic, cannot recall a time where
there was not hifnop, and secondly, neither can our stud&hts.
The culture in which we live is a result of a series of
generations fueled by an amalgam of ethnicities, technology,
and globalizatiort! For those of us coming into our own as
hip-hop scholars, we can provide for our students an-inter
generational, cultuta bridge between new content and
application® It is a weltknown fact that educators in general
struggle to connect with their students despite any racial or
cultural affinity. In many places in the United States, educators
are pervasively unfamiliar withopular youth culturé® Rather

than Akeep in the closetd what
our greatest asséour life experiencas and quash the
Acul tur al capital o we have deve

how hip-hop culture has affected our means f&f &nd use it to
better connect with and engage our studhts.

One out of two students report boredom and lack of
relevance of lessons to their lives as major factors for not

32 bE LEON, supranotel0,at 1i 2.

33 DAN CHARNAS, THE BIG PAYBACK : THE HISTORY OF THEBUS. OF HIP-
Hop 636 (NAL Trade 2011); Salima Koroma&ccupy Hip Hop: The
Dilemma of the Rap Music Mogudip HoOpDX, Nov. 30, 2011, at 1.

3 MARTHA DiAz, DR. EDWARD FERGUS & DR. PEDRO NOGUERA RE-
IMAGINING TEACHING AND LEARNING: A SNAPSHOT OFHIP-HOP EDUC. 6
(NYU Steinhardt 2011).

*1d.

%Charles BeadyWhatever It Takes 2 Motivate[2aze YouthEDUCATION
WEEK, Apr. 11, 2001, at 39.

3" MARCELLA RUNELL HALL, EDUC. IN A HIP-HOP NATION: OUR IDENTITY,
PoLiTics & PEDAGOGY 8, 54 (University of Massachusetts Amherst 2011).
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attending clas2 Since the inception of hihop, we have seen
three generation®f urban students enter and leave high
schools, either by graduating or dropping Sum 2008, 71
percent of all students who attended high school gradtfated.
Once we factor in race, class, gender, sexual orientation, and
population density, these numbéecome far more difficult to
swallow. Although AfricarAmericans and Latinos embody 41
percent of students in kindergarten througf' t@ade, their
graduation rates are at a startling 55 percent and 58 percent,
respectively*'At the collegiate level, gouation rates for Black
students in 2009 was 39.1 percent and for Hispanic students
46.4 percent? These percentages represent generations of
students who are either fighting through or losing to the
education system with little in their studies that thegn
identify with their actual lives.

Educators can increase overall attendance and their
studentsdé6 motivation and enga:
aspects of hihop into the classroom because of-hip p 6 s
broad appeal and the increased diversity o dar o ® ms . o
Furthermore, students often perpetuate the lessons learned into
active dialogues and even provide more content previously

%35aM SEIDEL, HIP HOP GENIUS: REMIXING HIGH SCHOOL EDUC.100 (R&L
Education 2011).

*Denise TaliaferroBaszille, Deal with It We Must: Education, Social
Justice, and the Curriculum of Hip Hop Cultud2 EQUITY & EXCELLENCE

IN EDUC. 6, 2 (2009).

“°School to College: Can State-18 Councils Ease the Transition?,
avalable at http://www.edweek.org/media/ew/dc/2008/
dc08_presentation_final.pgtiereinafter School to College].

“LHALL, supranote 37, at 13; School to Collegejpranote 40.

2 LAURA HORN, PLACING COLLEGE GRADUATION RATES IN CONTEXT: HOW
4-YEAR COLLEGE GRADUATION RATES VARY WITH SELECTIVITY AND THE
Size OF Low-INCOME ENROLLMENT 30 (National Center for Education
Statistics 2006).

3 Ernest Morrell & Jeffrey M. R. DuncaAndrade,Promoting Academic
Literacy with Urban Yoth Through Engaging Hiplop Culture 91
ENGLISH J. 88, 88 (2002)HALL, supranote 37, at 5062.
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unavailable to the educator simply by reflecting on their culture
and life experience¥.
The solution to inspiringstudents to appreciate and

absorb content is not by solely
by making an educational classroom connection with our
studentsod |ives. Wit hout this wu

lose the opportunity to connect with our studeand to teach
important skiltsets such as media literacy, critical thinking,
and cultural studie¥, Critics that harp on the value of Hipp
typically point to the vulgarity, misogyny, violence, and
materialism of modern mainstream f{nipp. They fail ©
recognize the opportunity for teaching moments particularly
when the obvious proof is sitting in front of them. From the
way our students dress to even the way they speak, it should be
clear that hiphop already has a significant presence in our
classroms*®

V. THE MESSAGE

Universities do teach hipop as its own subject area
and law schools are beginning to realize the value behinrd hip
hop in the curriculum. Currently, there is not a body of
literature that suffices to fill an entire syllabus fouriversity
or graduate level legal studies course beyond a lecture eries.
This being said, it is the responsibility of scholars attuned to
hip-hop to flush out the assignments and opportunities to
integrate Hiphop into the curriculum and create a carfimm
which educators can pull from.

“HALL, supranote 37, at 2223.

“>DE LEON, supranotel10,at 1i 2.

S A. A. Akom, Critical Hip Hop Pedagogy as a Form of Liberatory Praxis
42 EQUITY & EXCELLENCE IN EDUCATION 52, 53 (2009).

“" HALL, supranote 37, at 40; Hip Hop and the American Constitution,
available athttp://hiphoplaw.blogspot.com/2012/01/Hipp-and-american
constitution.html
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My colleagues and | have spent two years tinkering
with opportunities to make the law tangible to undergraduate
students entering our business program. Usinghbpp as a
vehicle for legal content has been successfutidubtedly the
argument will arise that our target demographic, a historically
African-American campus, has been a major factor behind our
success. We would like to stress that the positive reception of
the legal curriculum has little to do with our studem 6 s ki r
color, but rather their age and the culture in which they live.

Due to the scope of hipop as a worldwide phenomenon and
studentdaccess to that culture, this point should be clear.

While we do see the value and appreciate the level of
commitmen from the educator who is required to perhaps play
music before class or quote lyrics to draw the attention of
students into todayds | ecture,
paper. Hiphop should be the vehicle through which students
learn substantive law

V. Hip-HOPHOORAY T NAUGHTY BY NATURE

Where we will share some direction, it is ultimately the
educatorés responsibility to f
the nine elements of hipopd MCs, DJs, graffiti art, breaking,
street entrepreneurship, sitdanguage, street fashion, street
knowledge, and beat boxidgsome have been easier to
implement than others; however, due to the inherent illegality
surroundingmuchofhpop és hi story, 1t ma
to deliver legal content.

With a tool rampnt with questionable material, a line
should be drawn in the sand. It is recommended that if an
instructor decides to cross the line and introduce, for instance,
profanity into the course, we stress that the professor should
show no more than what is needto make the point that is
trying to be conveyedinderstandable to the students. This
would apply to any area deemed questionable. We actively
chose not to include any content promoting hateful speech or

83



violence. Granted, there is little relevance fither in business
law, but where the opportunity exists, we have chosen not to
use these aspects of Hipp as the tool in which we teach our
students.

VI. THE BLUEPRINT

Rather than proceed as a definitive method of
application, we would rather approache tinclusion of the
elements of highop into your legal curriculum as a brainstorm
session, identifying potential areas from which one may wish
to start.

One particular scenario an instructor may wish t@use
along with all the relevant legal application®dito the
exampl@ is the following:

a) THE SCENE LATE19705. MID-SUMMER THE BRONX
YOU ARE POOR AND A MIORITY,

i) MCING ANDDJING

In reality, all you might need to spur your first block
party are two turntables, a microphone, and some speakers.
Considering the cost for equipment, potentially several hundred
dollars, one might not want to incur the burden. How might
you get your partgtarted? You can always borrow equipment
(Bailments) rather than purchase (U.C.C.) or perhaps arrange
for another performer (Agency and Contracts). Given the heat
and the size of your apartment, it is unlikely you will be able to
host the crowd you haveneisioned due to crowd control
issues (Negligence) so you decide that an outside location
might be best (Property). Will it be in the park (Public Property
and Publ i c Admini stration),
Easements, Covenants, Trespassing) or in #tecet
(Reasonably Prudent Person Standard). Due to cost and
troubles with the location, powering the equipment begins to be
a problem; traditionally, this was resolved by dismantling the
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covers at the bases of streetlights and plugging the equipment
diredly into the grid (Theft of Service$y.

Prior to arranging for the event, it might be prudent to
practice and hone your skills as a performer. MCs and DJs
typically are required to abide by certain norms of the trade.
First, performers generally choose filremselves a hiop
name different from their given name (Trademarks) and the
name is often a derivative of MC X or DJ Y (Likelihood of
Confusion), but they do not necessarily need to take such an
action.

The MC or the rapperdosvd dut i
and to Aspit rhymeso in conjun
culture builds upon its past, so does-hgp; often an MC will
want to pay homage to another rapper through the direct use of

t he ot her 6s l yrics (Copyright
respedul copying of work, there also is the malicious where
MCs wi | | claim the |l yrics as t

(The Importance of Legal Citation and Copyright). In the
modern era of hiop, it has been popular to attack, in lyrical
form, performersvho bite (Defamation]’

The DJ, beyond practice, needs equipment and records
(U.C.C.). As mentioned earlier, the first DJs would tweak and
customize their turntables from their intended use to get the
effects they needed (Product Liability), specificatye ability
to mix together different records live for others (Licensing and
Copyright).

MCs and DJs were relatively unknown during this time
and the new burgeoning sound of -hipp could be found
nowhere other than the parties themselves, unless you were
given or purchased a mix tape or recording of a performance
(U.C.C., Licensing, and Copyright}.Given the musical style
being far different than what your parents were raised listening

8 See generallffundamentals of Hip Hopupranote 7.

“9Kim D. ChanbonpinLegal Writing, the Remix: Plagiarism and Hip Hop
Ethics 63MERCERL. REv. __ (forthcoming 2012).

0 See generallfundamentals of Hip Hopupranote 7.
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to, you may have wanted to conceal the work from them as
they may notbe happy with the content (Sale of Harmful
Materials to a Minor).

i) GRAFFITI

Of the nine elements, graffiti stands out as the most
inherently illegal and has been a thorn in the side of property
owners and municipalities for decades (Legislative
Interpretation and Development of Laws). In  many
jurisdictions, the sale of spray paint to minors or being a minor
in possession of spray paint is illegal (Negligence and Strict
Liability).>* The notoriety behind graffiti within the culture
proves difficult for communities as each individual artist is
driven by the want to be recog
town. o This want drives artists
also be grandiose when possible, completing work in hard to
reach places therefore magirthe graffiti more difficult to
remove (Trespass to Chattels, Conversion, Trespass to Land,
Intrusion, Licensees, Attendees, Invitees).

Many communities and business owners, to combat the
problem of vandalism, have turned to commissioning graffiti
art tosupport local artists and give graffiti artists an appropriate
canvas (Service Contracts, Trademark, and Copyright).

iii) ENTREPRENEURSHIP

When we speak of street entrepreneursi@ are not
talking about selling cocaine on a street corner (Agency),
althaugh it may be included. Street entrepreneurship is better
described as turning what little you have into a commodity or
service that has value (Business Structures). If the owner of a
1981 Ford Escort fell into dire financial straits, he would
embody the lement of street entrepreneurship if he started a

*Hal Dardick, Mi nor s®é Buying or Using Spray
CHICAGO TRIBUNE, May 26, 1994, at 1.
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business driving people around
Serviceo (Trademar k) . Survival
better term.

Having students develop hypothetical gray economies,
or underground econoss, and develop them into legitimate
businesses, challenges them to be creative and resourceful,
while developing their understanding behind many legal
protections (Ethics, Negligence, Labor Law, Employment
Discrimination, Piercing the Corporate Veil, Taaw).

iv) OF THEREMAININGELEMENTS. . .

Where the previously mentioned elements have proven
fruitful with opportunities for analogy and distinction, the
remaining elements of hipop have shown less promise in our
experience only for our lack afeativity and need to be further
developed Breakdancing in terms of its role in street
performing has fit nicely within the constructs mentioned in
street entrepreneurship and with the particular skillset required
has also spawned conversations in waker c o mp.en s at
Street fashion conjures opportunities for trademarks and
copyright, particularly useful articlesStreet language and
knowledge have entertained discussions regarding
contemporary moral standards and the reasonable prudent
person, but ulthately are the most difficult to discuss
seriously, as a professor, amongst undergraduate students.

VIl. CONCLUSION

Since its inception thirty years ago, Hipp has
changed the world. Through media access and technology, hip
hop has touched generations wellydred U.S. borders. In an
everdi ver si fying worl d, educator
and retain students. Using Hipp as a vehicle for content,
particularly legal studies, allows education to be accessible and
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of interest. If the new traditional studec#nnot experience a
world without hiphop, how can we, as educators, not as well?

88



NOTE: WHAT ABOUT TODAY &G HIP-HOP?

Kyle Cummingts,

A common problem for all teachers, from kindergarten
instrudors up to college professors, is the need to answer the
student question of why the material is worth learning.
Considering the importance of educating future generations, it
is unsurprising that a great deal of study has gone toward
answering this quesin, with the end goal being to increase
studentsod inter es'tThd authoesmfdthed e s i
articleHip-Hop and Ot her P r ppelsemtsoreo r 0 s
possible answer to this question, asserting thahbpcan be
used to help interact and gage with students, particularly
when applied to a legal education. However, there are multiple
points where the articleds arg

To start with, although there are a number of problems
with the arti cloebestated tthatntieeee ,is i t
nothing inherently wrong with the hipop movement, or with
teachers making use of its pervasiveness in our society to better
connect with students. As the article demonstrateshdyphas
a rich history grounded in the strugghé minority groups to
escape oppression and students familiar with both the struggle
and its background are likely to become more engaged when
focusing on a familiar topic. Unfortunately, just as the authors
urge protestors to look beyond the violencel amaterialism
seen in some preseday aspects of hipop, they are just as
guilty as the detractors of only focusing on one part ohloip.

'Sandra Day O6Connor Coll ege of Law,
Law, 2014 Exp.).

Monica Johnson, Robert Crosnoe & Glen Elder, StudentsAttachment

and Academic Engagement: The Role of Race and EthinidiSocioLoGY

OFEDuUC. 318, 319 (2001).
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reviewofhiphop6és hi story, from its or
form of seltexpression in the face of oppression to its present
day status as an industry generating billions in revenue.
Assumedly, the articl edbdbothaut hor s
these historical roots and the modern portions chioip that
do not glorify misogyny, violence, and other negative traits,
and it is in this approach that they make a mistake. After all, it
is unreasonable to argue that-higp can be used as an
educational tool when the approach championed involves
ignoring the kinds of hifpnop with which students are most
likely familiar. As the authors themselves state;lp has
seen a dramatic shift in focus towards less savory topics, and
this needs to biken into considerationnot only due to
possible concerns of both parents and students, but because if
the hiphop the students are familiar with is not the-hgp
presented in class, then the familiarity the authors are
dependingontoengagethegwlt s 6 attention wil

Aside from the lack of familiarity failing to hold
studentsd attenti on, there is i
themselves may only view this learning strategy with derision.

To repeat the authors, Ripp has changed ovére course of

its existence, transforming from a social movement meant to
inspire hope into a movement holding up the social value of
wealth, materialism, and so forth. The students may not
perceive the teacher using a method of expression created by
anoppressed group, but instead using the mediums of wealthy
rappers and DJs, and thereby el
Again, this does not mean that Hipp is inherently bad, but

the prevalence of the sort of Hiyp the authors wish to avoid
injecting into the education system has increased over the
years; the impression of many is not that #iipp has serious

’Angela Ards,Organizing the HipHop Generation THAT'S THE JOINT!:
THE HIP-HOP STUDIES READER 357, 359 (2004).

3katrina R. Stapleton, Fromme Margns to the Mainstream: The Political
Power of HipHop, 20MEDIA, CULTURE & SOCIETY 219, 226 (1998).
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social value, but rather the opposite. So long as this view
remains strong, the likelihood of hipp being considered as a
valuable educatioh&ool is low.

Of course, aside from just the modern content and
perception of highop causing problems, there is also the fact
that the article only provides an abstract idea, without going
into adequate detail. Much like how it may be stated that it is
possible to end world hunger with the currently existing food
supplies, the article gives a broad overview to which everyone
may agree, but does not offer a concrete plan for reaching that
goal.

While the authors make valid points that-hipp could
be usd in some contexts, the argument itself is lacking, due to
how questions of implementation are inadequately addréssed
the article gives some examples of usinglap fact patterns
in legal discussions, but there is nothing concrete beyond that;
it is asimple thing to say that teachers may usehap to help
them connect to their students, but in what manner? Do they
present examples of hipop songs or graffiti art for the class to
discuss, or use hipop as the key to bring to students the topics
hip-hop addresses? Even with such examples, there are
problems: there are topics Hmpp might not adequately
address, and there will also be students who do not have any
interest in hiphop, and are therefore more likely to find the
material boring. Forhose students who do not have the- hip
hop background needed to relate to such material, a curriculum
making use of highop could do more harm than good. There
IS no question that hipop is very widespread, but there are
other areas of culture to considesi why not make the sports
culture a part of the curriculum as well?

There is also the issue of scope to consider. While
similar to the question of implementation, the matter of scope
accounts not for thenethod usedbut rather theamount to
which s@id method is used The article goes into detail about
hip-hop 6 s pervasiveness and how
pervasiveness and their own experiences withhbip in the
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classroom to help connect with the students, but the extent of

this strategy is nevatiscussed. At no point in the article is it

clearly stated just how heavily hipp should be used in the
classroom, whether it should only be used occasionally as

il lTustrative examples of how t he
lives, or whether have iufly integrated it into every aspect of
education.

Despite the lack of description in the article, it is
possible to roughly determine the envisioned scope of hip
hopés use within a classroom se
are certain areas of educatitrat are less likely to receive any
real benefit from using h#pop to connect with the studerits
mathematics and sciences come to niinttmay be assumed
that the articlebs d-bophaviegda cur r i
somewhat limited focus; the sociatiences, literature, and
history would be likely areas where Hipp might be used.
However, even with such limited use being assumed, the article
is silent on how much hipop is to be used in these categories.

At one point the authors mention havingdeause of highop

in their classrooms, and achieving good results with this use, so
it could be possible that any use of hipp in future
educational settings would use this demonstration as a model.
The authors never give any details regarding this theeigh,

and this example of successful use oflngp in the classroom
presents its own problems.

One of the problems with the
argument with the example of their own successful integration
of hip-hop into a classroom setting fsetfact that they offer no
actual data about this experience. How many classes did they
use in this experiment? How many times and in what ways did
they use highop? None of these questions are answered in this
article, and even if the authors providecls information, it is
likely that the data set made available would be too small to be
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of any use in giving an objective ansvierAll of this makes
t he aut hor so assertions suspe
argument for hihop 6 s usef ul nemsaktoolas a
because it begs the question of why they decided not to give
more details regarding their methods and results.

To further addr ess how t he
success regarding the use of-higp in their own classrooms,
the lack of informationprovided again comes back to haunt
them in the form of their claim that the success of using hip
hop in the classroom in unrelated to race. As before, they offer
no data to back this claim, instead merely acknowledging that
some would argue that the cak in which these classes
occurred was nhiAsnteorriiccaanl | cya napnu ¢
that this contributed to the success; they dismiss such a claim
by stating that the success in
age and <culture. ssfoh sfousing ah e
historically AfricanAmerican campus, in combination with
their focus on statistics showing low graduation rates for
certain minorities, gives the impression that the use ehbjp
as a teaching is being geared more towards specificl racia
groups.

As has been shown, the article makes a number of valid
points regarding himop and its potential as an educational
tool, but it also fails to offer solid evidence of its claims or
ways to implement them. Despite this, a number of useful
insighs are given regarding hipop and its place in the
classroom, to the point that while Hiop may not serve as a
foundation for a new educational system, the movement may
still be incorporated.

“Jason W. Osborne & Anna B. CostelBample Size andubject toltem
ratio in Principal Components Aalysis PRACTICAL ASSESSMENT
RESEARCH & EVALUATION (2004),
http://pareonline.net/getvn.asp?v=9&n=11
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THE PERSONAL AND ECONOMIC UTILITY OF
VIRTUA L WORLD BOTS: A DEFENSE FOR
FAIR USE

Ruoke Yana
Abstract

This paper addresses the issue of virtual world bots
whose presence is perceived by some players and game
developers as a form of disruption within the virtual worlds.
The main complaint is that plars who use bots progress faster
in the game than those who do not use them and, as a
consequence of increased industrial production, lower sale
prices for certain goods. From this inappropriate gameplay
arise legal claims in which the use of bots is abered a
violation of copyright license agreements as well as sections of
the Digital Millenium Copyright Act. However, applying
commodities exchange transaction data fiemmescapethis
paper finds that contrary to the common complaint, virtual
world bots serve a vital macroeconomic function in that they
liquidate the market by providing cheap input goods used by
players to performed complex manufacturing tasks. Thus, like
Luddites fighting textile factories in Y9Century England,
those pains to lovgkilled players from virtual world bots are
more than offset by the gains to higkilled players reliant on
those bots. And in turn, the developers themselves are reliant
on these higiskilled players for a sustainable business model.

"*B.S. Mathematics and Computational Sciences, Stanford University (exp.
2014). Special thanks go to the following: Mark Lemley, William H.
Neukom Professor, Stanford Law School, as faculty advisor; Jadefor
providing Runescapeds Grand Exchange
and David Donoho for comments on an earlier draft.

1 Pub. L. 105304 (1998).
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Thus, using this fiding and other social/economic reasoning,
this paper concludes that virtual world bots meet the four
factors test necessary for a fair use defense against copyright
violations codified irthe Copyright Act of 1978.

I. INTRODUCTION

The wizards have been atewy turn forced to make
social decisions. Every time we made one, it seemed, someone
took offense, someone believed that we had done the wrong
thing, someone accused us of ulterior motives.

-Pavel Curtis, LambdaMOO

The first electronic games like Will rCowt her 6s
Adventure found their existence in the computers of hobbyists.
Although fascinating and novel for their time, these games
were primitive in graphics, gameplay, and more importantly,
social interaction® The popular ones, such as Pacman that
evertually went commercial, formed a core group known as
arcade games' While these arcade games and their online
derivatives still hold mass appeal today, they rarely ever go
beyond singleor two-player mode. At that time, another group
of gamesemerged, kawn asMulti-User DungeongMUDS).

Still quite primitive in graphics (i.e. still the tekbised worlds),

the level of social interaction was vastly improved because the
experimental stages of internal networks and the ARPANET
allowed MUDs to draw tight gigps of people into a collective
virtual sphere. With the rise of the Internet and other digital
technologies, this audience that once was limited to students
and computer scientists soon grew into to millions globally

%Fair Use,17 U.S.C. § 1071976)

3See generallyGREG LASTOWKA, VIRTUAL JUSTICE THE NEW LAWS OF
ONLINE WORLDS 29-44 (2010) (offers a broad overview of the history of
early electronic games and their evolution into virtual worlds).

“Includes firstperson shooter games, etc. that do not fall in the domain of
massive multiplayer online games (MMOS).
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outside the research community. Evexliyy some games had
sufficient participants immersed in the virtual experience that
the concept of virtual worlds was soon born.

Humans can be contentious creatures, especially given
the multitude of conflicting individual interests. As rosy as the
ideais of people coexisting pseudmonymously in a virtual
society, largely free of real world constramtslisputes are
bound to arise. Even as early as the days of Pacman, private
interests and businesses claslied/ihen people were brought
together in LarhdaMOO, a world run by Pavel Curtis and
colleagues at the Palo Alto Research Center (PARC), the
controversial i ncident of Mr
outrage among members within the commuriit¢learly, no
one was actually hurt in this case, It indecency involved
prompted some in LambdaMOO, with the consent of the
wizards, or game operators, to introduce a virtual democratic
government and its set of policies. For a variety of reasons, this
measure never quite worked dliost policies goerning user
behavior within virtual worlds now come in the form of Terms
of Service (ToS), End User License Agreements (EULA), and
other clickwrap contractual agreements. Moreover, despite the
eroding fAmagic circleod argumer
real world laws, such as those on copyright infringement, are
consistently being invoked to resolve virtual world conflitts.

®Seeinfra note 9.

®See, e.g.Atari, Inc. v. North American Philips Consumer Electronics
Corp, 672 F.2d 607, 6218 (7th Cir. 1982) (holding a video game operator
liable for copyright infringement in an altered version of H&m produced

by the operator frormodified computer code).

" SeeJulian Dibbell, A Rape in Cyberspac@HE VILLAGE VOICE, Dec. 21,
1993, at 36, available at http://www.villagevoice.com/20030-
18/specials/aapein-cyberspace.

8Attempts at selfjovernance by players ultimately were mat any
change rested on the absolute power of the developer, whose attentions
were so limited. SeeASTOWKA, supranote 3 at 80, 81.

*The original magic circle concept of the demarcation of games from reality
came from JoHamo Lktlanis zZIoHANgHWIAINGA, HOMO
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To be sure, the evolving complexity of virtual worlds
has made litigation concerning problematic issues within them
to be all buta straightforward application of existing statutes.
Fortunately, recent case law regarding the Internet and a
handful of virtual world topics does offer some guidelines. In
particular, one important ongoing dispute that has surfaced in
several courtroomsmade headlines, and spurred legislation
abroad is the issue of virtual world bots.

[I.  WHAT ARE VIRTUAL WORLD BOTS AND WHY DO PEOPLE SAY
THEY ARE BAD?

A virtual world bot has been defined in a plethora of
ways, but in practice, it is simply a software or computer

LUDENS 10 (1938). The modern application of this terminology to virtual
worlds was popularized bi{atie Salen and Eric ZimmermaBee KATIE
SALEN & ERIC ZIMMERMAN, RULES OFPLAY: GAME DESIGN FUNDAMENTALS 95-

96 (2003). More recently, the &ditional view of an autonomous virtual
space free of certain real world rules while constrained by arbitrary internal
rules has been challenged by numerous autkeedlark A. Lemley, The
Dubious Autonomy of Virtual WorldStanford Pulic Law, Working Paper

No. 2021521 2012), available at
http://www.law.uci.edu/lawreview/vol2/no2/lemley.pdili Lehdonvirta,
Virtual Worlds Don't Exist: Questioning the Dichotomous Approach in
MMO Studies 10 GAME StuDIES 1 (April 2010); Joshua A. T. Fairfield,
The Magic Circle 11VAND. J ENT. & TECH.L. 823 (2009), due in no small
part to the increasing real world value of virtual property and related
entanglements where actions in the virtual environment create very real
benefit or harm to those in the raabrld, see e.g, Justin Olivetti,Dutch
Supreme Court Declares Ruape Theft a Realiorld Crimg MASSIVELY
(Jan. 31, 2012, 5:00PMkttp://massively.joystiq.com/2012/01/31/dutch
supremecourtdeclaresrunescapéheft-a-realworld-crime/, Lester Haines,
Online gamer stabbed over 'stolen' cyberswdrde REGISTER (Mar. 30,
2005, 12:30 AM), http://www.theregister.co.uk/2005/03/30/
online_gaming_deathBragg v. Linden Research, 487 F. Supp. 2d 593
(E.D. Pa. 2007); Eros LLC v. Do&Jo. 8:0#CV-01158 (M.D. Fla. filed
July 3, 2007).
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program that simulates avatar actigha the human player}’
These bots come in all forms, from the crudest macro that
follows a preset lisof keystrokes to more sophisticated code
that utilizes machine learning, thus providing a bit of artificial
intelligence. Players within the virtual world use them to do
routine tasks (e.g. field labor picking virtual flax). The
consequence is a dedicdteworkforce producing goods
essential to the growth of the virtual economy. Yet in spite of
their complex programming code and abstract game
environment, one perspective on the modern implications of
bots on virtual worlds can be explained through theystdr
George Mellor the Luddité?

George Mellor was an English wedbth finisher of
the Victorian era. As it was the case in those days, craftsmen
like him began as apprentices to masters who had dedicated
their entire lives to perfecting their skilled trade. Despite the
reduction in trde and monetary inflation, he still fared better
than the average man. However, half past midnight on an April
Sunday in 1812, he was neither at his workbench nor at home.
He was at war'?

More precisely, he and over a hundred Yorkshiremen
were at war, nbagainst a foreign country, but against the local
mill that housed an impressive array of stgaowered
looms?® Armed with pikes, guns, and hatchets, they smashed
these machines because of the threat the machines posed to
their livelihoods. At a ratio obne machine to five laborers, the
entire collection would send hundreds of these-rgslpecting
weavers to penury?

° The avatar is the virtual representation of the human player in the virtual
environment. In most usage, this term is synonymous to the term player, but
will often be used to convey a more precise meaning.

i KIRKPATRICK SALE, REBELSAGAINST THE FUTURE 7-13 (1996).

2

“seeid.
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In the virtual world, the exact labor ratio of bot to
player is not known. But given the fact that virtual world bots
can work at the saenrate without human error or rest, they are
undoubtedly more efficient workers. Unsurprisingly, some
players have voiced objection to this technological presence. In
Runescape a fantasythemed Massive Multiplayer Online
Roleplaying Game(MMORPG) develope by Jagex Ltd.,
demonstrations in city squares and rants on forums have
emerged. A few have gone as far as to sabotage avatars whose
mechanical nonsocial behavior is suspected to be the result of a
bot controller.™ Their argument is simple: bots distatte
overall gameplay by giving advantages to the few over the
many (in the same way the handf
old world). While attributed to an entirely separate cause of
real monetary trading (RMT), similar claims of unfair changes
to gamefay have been the subject of litigatioh.

15 Examples can be found in audiovisual recordings of Runescape players
depicting their interference with bots at a flax fiddeGMan16RSHow to

Kill Runescape Bots 101, YouTuBe (Jul. 11, 2007),
http://www.youtube.com/

watch?v=BWGYfgOLX5Q, and in wilderness areas where player avatar
violence is permittedseethematrix1623Runescape: How to Kill Green

Dragon Bots for Profity ouTUBE (Apr. 21, 2011),
http://www.youtube.com/watch?v=lou6p3bZztA&feature=related. Unlike
the first example in which the narrator derives purely the satisfaction of
thwarting bots, the latter appears to include a new attraction: an alternative
pastime in whichhuman players can profit from the presence of bots.

16 See, e.g.Hernandez v. Internet Gaming Entertainment Lido. 07
21403 (S.D. Fla. filed on May 31, 200Blizzard Entertainment, Inc. v. In
Game Dollar, LLC No. 070589 (C.D. Cal. filed on May 22007). RMT is

the exchange of virtual currency between real world currencies and is one of
the two virtual world business models discussed later. While players cannot
really complain about RMT behavior of a game developer, whose virtual
world they choséo play in, the core opposition to third party RMT entities

is that the entire exchange introduces an artificial imbalance that favors
players rich in real world wealth. On the other hand, a RM& world
would simply favor players rich in time, a resoeiless available for those
who have many real world commitments and are therefore denied access to
certain features of the virtual world.
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As for the game developers, they have their business
obligation to customer service; and thus try to address as many
complaints from their constituency as costs permit. Since
player protests can sometimes be eathiocal to the point of
sPamming, the anbot lobbyists can make quite an impression.

1" Besides the trickiness of determining popular impressions,
developers are worried on a more practical concern: keeping
players busy in their endless virtual pursoitthe American
Dream

In almost every virtual world out there, the player
Awashes up on EIllis I slando an
possessions little to none. By doing typically simple tasks that
require basic thought, the player accumulates a littktiveAt
the same time, the avatar gains experience that goes into
increased skill levels that unlock bettewarding tasks. The
wealth, meanwhile, is utilized for better equipment that
facilitates the numerical augmentation of skills. At a certain
point, the numerical augmentation reaches its maximum level
and the player feels like he has accomplished his goal of
beating the game and stops.

Of course, iRRunescapgefor instance, there are quests,
bonus quests, mirgames, local chores (i,eAchievement
Diaries), boss monsters, prizes, and traveling that add to the
above basic set of tasks. If one player decides to use a bot, the
impact is trivial, aside from arousing a few petty jealousies.
However, when many players decide to use bots, the
proliferation causes acceleration in whatever tasks the bot
performs within the player population. The resultant burst in
game activity and subsequent faster achievement alters the
dynamics of the original virtual world. In response, game
publishers are compelled towddop extra content to keep new

The high rate of spam messages found in the chat dialogue box during
protests can be potentially attributable to tise of autetalker bots by the
protesters themselvesee RSlordVIDEOS, Runescape Bot Riot Falador
2011 (Aug. 18, 2011), http://www.youtube.com/
watch?v=wacDLkA8HCU&feature=related.
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challenges forever flowing'® Even so, the very nature of
adding new content is inevitable since players naturally
progress in logging on more game hours.

Not all operators of virtual worlds share such
sentiments about bots briefly described above. Some do not
care or feel that it is a significant issue in their dom&ir@n
the other hand, Linden Lab, operatorsSettond Lifeexplicitly
encourages certain manufacturing bots by providing an internal
scripting language® The only time any serious opposition
existed inSecond Lifeo these bots was in the controversy of
Copybot?, which, as the name suggests, fueled claims of direct
copyright infringenent of uselgenerated content.

The above discussion offers a brief suregysome of
the prevailing opposition against virtual world bots. Players
who use bots are perceived as cheaters achieving levels faster
through longer hours of play and in the process devalue the
price of certain goods produced from the flood ofgame

8An accelerated pace of content development due to botshisozsetical
concern deduced from the structure of MMORPGs and their business
models. Nothing has been documented to suggest a significasal cau
relationship between bots and the creation of additional game content,
especially in light of the overriding objective bave new content flowing
anyways just to keep regular players engaged and attract a greater audience.
¥See, e.g.Entropia UniverseEntropia Universe Account Terms of Use
(Sept. 13, 2011)http://legal.entropiauniverse.com/legal/terofsuse.xm|]

and Entropia Universe End User License Agreeméhtay 5, 2011),
http://legal.entropiauniverse.com/legal/eula.xnVirtual world operators
against bots typically state their ban in explicit terms and no such policy for
bots is defined for Entropia Universe. Thesgst provision found in either

of the two user agreements for Entropia Universe potentially applicable to
bots or anything else for that matter is a prohibition of cheating.

®gee Linden Lab. Terms of Service (December 15, 2010),
http://secondlife.com/corporate/tos.phpor a quick reference to Linden
Scripting Language (LSL), please visit
http://wiki.secondlife.com/wiki/LSL_Portal

ZSeeDaniel Terdimanii Second Lifed Faces Threat t ¢
ZDNET (Nov. 15, 2006, 4:0@M), http://www.zdnet.com/news/secotlite -
facesthreatto-its-virtual-economy/150290
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progress?> To some degree, these points and others to be
mentioned later can indeed form a compelling argument, as
entered in several recently settled c&8d=or the rest of the
paper, an examination of the economics and culture within the
virtual worlds,with a focus orRunescapewill reveal precisely

the shortsighted nature of the opposition to virtual world bots.
Ultimately, in light of other preliminary studies, this analysis of
the circumstances surrounding bots will in turn provide a clear
defense fofair use.

[ll. A VIRTUAL ECONOMIC RECESSION OFOCTOBER25,2011

Before we launch into a discussion on the economic
merits of virtual world bots and their transformative effect on
the original copyrighted work, we should note that substantial
effort has beerdevoted to analyzing the economic structure
and social characteristics of virtual worfdsNotably, a

22 gtephano De Paok Aphra Kerr,On Crimes and Punishments in Virtual
Worlds: Bots, the failure of punishment and players as moral
entrepreneursl4 ETHICS & INFO. TECH. 73 (2012).

% geeJagex Ltd. v. Impulse Softwarg50 F. Supp. 2d 228 (D. Mass.
2010y50 F. Supp. 2d 228serving as an example of the recent legal
disputes concerning specifically virtual world botsge alsaviDY Indus.,
LLC v. Bl i zza® 8.3dB28t(MMECir.,2010).nActhorny6isue
found in both cases is the claim of tortious interference of -glicp
contracts. A finding for the use of
make such contractual terms less likely to be enforeeeliva R. Moffat,
SuperCopyright: Contracts, Preemption, and the Structure of Copyright
Policymaking 41 UC Dvis L. Rev. 45, 4950, 87 (2006) for a discussion
of the impropriety of contracting around fair use and how such attempts
may be preempted wheaking into consideration federal copyright policies
and state contract laws.

# See, e.g.Thomas Chesney, Swétoon Chuah, & Robert Hoffmann,
Virtual World Experimentation: An Exploratory Studffhe Ctr. for
Decision Research &Experimental Econ., Sch. Bfon., Univ. of
Nottingham,  Working  Paper No.14, 2007), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1068225;

Andrew E. JankowichProperty and Democracy in Virtual World412
B.U.J. SCI. & TECH. L. (2005);VIiLI LEHDONVIRTA & MIRKO
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guantitative study by Edward Castranova and his team
analyzed the macroeconomic aspect&wdrquestl based on
in-game data provided by Sony Online Etamment.*
Through a series of test hypotheses, they demonstrated that a
certain instance of virtual worlds followed real world
macroeconomic behavior. This result and an earlier experiment
confirming the law of demand in virtual worlds overruled prior
objections that people behave irrationally in fantasy
environments>®

In fact, studies on a variety of virtual worlds have
shown that player behavior is not only rational but also
intricate and involved to the point where social experiences can
go so deeps to establish igame reputation and celebritiés.
Even with MMORPGs likeRunescapethat fix the levels
required for skill advancement, these designs are mere outlines
from which players establish their own prevailing social norms
and tastes?® While sane of this usegenerated content can be
rather unexpected for game developers, we will immediately
see that, at least in our case wiRunescapethe game

ERNKVIST, THE WORLD BANK, KNOWLEDGE MAP OF THE VIRTUAL
Economy (2011)

% SeeE. Castronovat al.,As Real As Real? Macroeconomic Behavior in a
Large-scale Virtual World11 New Media & Societ$85(2009)

% SeeEdward Castronova et al Test of the Law dbemand in a Virtual
World: Exploring the Petri Dish Approach to Social Scien@@ESifo,
Working Paper No. 235%2009; see id

2 SeeT. L. TAYLOR, PLAY BETWEEN WORLDS: EXPLORING ONLINE GAME
CULTURE 43, 80(2009).

% SeeVILI LEHDONVIRTA, TERHI-ANNA WILSKA, & MIKAEL JOHNSON,
Virtual Consumerism12 INFO., CoMM. & Socfr, 10591079 (2009)
NICK YEE ET AL, The Unbearable Likeness of Being Digital: The
Persistence of Nonverbal Social Norms in Online Virtual Environmégts
CYBERPSYCHOLOGY & BEHAV. 115 (2007)DAvID GRUNDY, The
Presence of Stigma Among Users of the MMORPG RMT: A Hypothetical
Case Approach3 GAMES AND CULTURE 225 (2008).
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developer identifies a key functionafifyin its virtual world
creation to be dependent on this ugenerated content.

A basic feature in almost all the virtual worlds is the
exchange of goods between users.Rimnescape playerto-
player trading takes place as either an gliercounter (OTC)
transaction through a secure trade interface or a limir mide
the Grand Exchange, a direct access spot commodities
exchange. Unlike the unregulated plagamed exchanges
found in Second Life the Grand Exchange is operated and
regulated by Jagex, which has taken some additional measures
to combat pumping andudhping amongst other fraudulent
schemes. Although players are allowed to trade at any price on
the exchange, intraday price movements tend toward the guide
prices, as these guide prices are updated daily based on the
previous dayos t ecarchis made of thess . A
price histories and trade volume by Jagex in an effort to abet
transparency and educated decisions in tradingm these
exchange transactiomecords provided by Jagexye can
guantitatively assess the impact of bots on the vinuid
economy.

In addition, we safely assume that the majority of
transactions are executed via exchange trading as our data
reveals daily trade volume in the tens of billions from a range
of virtual industries (e.g. woodcutting, fletching). This
assumptia is further supported by the sheer convenience of
placing an electronic limit order (and the almost nonexistence
of OTC trading floors for most commodities p@&tand
Exchange release) as opposed to finding a player on the
exchange floor and negotiatingitlv that player in an OTC
transaction.

The presence of bots or the lack thereof can be first
understood through price histories of commodities representing
the fishing, *° runecrafting* and lumbe¥ industries, as

Runescape Grand Exchange http://services.runescape.com/m=
itemdb_rs/frontpage.w@asted visited on July 12, 2012).
%'see iffra Figure 1.
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depicted in Figures 1, 2, and 3, respectively. For the
runecrafting industry, the runes, used for casting magic spells,
consist of the entirety of the products from the runecrafting
skill. Commaodities for the fishing and woodcutting industries
were select® from a daily index of top 100 most traded
commodities.

In general, commodities produced by these three
industries, whose repetitive nature are widely observed to favor
the use of bots, spiked in value, denominated irRilneescape
virtual currency gp, aér October 25, 2011 (as indicated by
dotted lines in the plots). This is the day when an update called
Bot Nuke released sweeping technical modifications that
effectively prevented the operations of 98% of bots in
Runescape™Although a weak rise by markspeculators can
be seen before Bot Nuke, which was publicly heralded several
weeks before its releasé the longterm increase in value over
the subsequent months is attributed to the systematic changes,
which in this case is Bot Nuke as our later déston will
show.

3L See infraFigure 2.

¥ See infraFigure 3.

%See Mark Gerhard, Botbusting and Bonuses for AlIRUNESCAPE
http://servies.runescape.com/m=news/g=rseegpe/bt-bustingand
bonusedor-all (last visited Feb. 22012.

¥ Seeid
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industry commodities.
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Minor exceptions to the price growth trend described do
certainly exist. In Figure 2 for instance, soul runes are not as
affected as otherg® This is largely due tohe technical fact
that soul runes are created as a chance reward requiring the
highest runecrafting skill level relative to the level required to
deterministically craft other runes. For bot players with short
lifespans due to account bannifignd hence ks time to reach
the ability to craft soul runes, soul runes would be one of the
few exceptions among raw materials that bots can reliably
generate.

The Efficient Market Hypothesis would hardly insist
that prices reflect just the Bot Nuke event; even islatively
controlled virtual world environment, there can be special

% See suprdigure 2.

3% See generally supramote 22 (explaining the role of moral enterprise in
helping to define what is right and what is wrong as a way of a guiding
principle important to the virtual world player societies). As discussed
below, the perception of lafty moral enterprise disallowing bots can itself

be adjusted to an enterprise of equivalent moral standing allowing for bots
if current attitudes concerning bots take into account the benefits produced
by bots in this paper (i.e. redefining what is gaod bad).
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factors that may have dominating impact on a particular item,
or a particular asset class. By including many commodities
from several asset classes tied to distinct industries, we
minimize the influence of such extraneous factors.

To examine at a higher level the resultant impact of Bot
Nuke, Figure 4 sbws the aggregate index of theopl 100
traded commodities list used earlier plus commodities not
represented in that list from the crafj skill, the combat skills,
the farming skill, the herblore skilf’ More specifically, the
herblore commodities comprise the primary ingredients
necessary for potion brewing and the farming commodities
comprise the herb seeds used to grow these primary
ingredients. The crafting skill is represented by gems, which
occur rather commonly iRunescapeandthe combatelated
skills by bones, frost dragon bones and talismans, popular
commodities harvested from monster loot. As there currently
exist several thousand items Runescapethis index is far
from exhaustive. The selection criteria is to include dach
skill not already represented in the top 100 traded list a class of
keystone commodities used for or produced from that skill.
Furthermore, this selection was made before the transaction
data arrived.

37 See infraFigure 4.
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Figure4. Ratios of &nuary average price to September average
price of bulk commodities index.

We see that January average prices rose above
September average prices for 142 of the 169 commodities in
Figure 4 with 55 of them at doubling in vald.

Prices are by far the most popular indicator of market
behavior, but trade volume can be quite revealing of the supply
and demand that goes behind the determination of values for
commodities. Figure 5 compares the total trade volofrtbe
Top 100 traded ammodities index 90 days before and after
Bot Nuke was release€d.Since the dailyTop 100 traded index
changes slightly from time to time, weotothe intersection of
the two Top 100 traded index lists and seeemmodities had
to be omitted. With a few mbr exceptior’®, every member of
the index lost trade volume peBbt Nuke. Since the mean is
not robust, the more accurate median loss is 0.5004, or 50% of
the original trade volume is lost. Our later analysis in this

% See supréigure 4.

% See infraFigure 5.

0 The four exceptions are broad arrowheads, needle, vial, and bolt racks.
The first three of which are bought by players from NPCs {rlaper
characters) on an a®eded basis dnthe latter occurs as uncommon loot
from high-level monsters.
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section will also reveal a contraatian the money supply.
Regardless of whether the use of bots is commercial or not,
bots are here demonstrated only in their absence to not only
significantly transform a copyrighted work but also serve a
socially beneficial purpose (i.e. higher productiyit*
45
4
35
3
2.5
2
1.5
1

0.5

Total Trade Volume Ratio

O TITTTTTTITTTIT LR RN RN RN N RN R RN RN R RN RN R RN RN RN RN RN RN RN RN

Top 93 Traded Commodities

Figure 5. Total trade volume ratio comparison (90 days
before/90 days after) Bot Nuke.

Since trade volume can be thought of as a function, in
fact the minimum, of quantity demanded and quantity supplied,
a decrease in eith would result in the plummet in trade
volume. If bots were assumed to play only the role of raw
material harvesters, as they are well known to do the most
tedious of chores, their removal could explain the results in
Figure 5. On the other hand, Figureeveals nothing about a

L Cf. Williams & Wilkins Co. v. United State487 F.2d 13451359 (1973),

aff'd by an equally divided coyrtt20 U.S. 376 (1975)Explaining since
copyright law is intended for the benefit of the public, one of the redeeming
gualities was theocially beneficiapurpose of scientific research conducted

by National Institute of Health)See also MDY Indus.. Blizzard Enin &

629 F3d 928, 936 (9th Cir. 2010) (Arguing further for the bots in World of

War cr aft in that they Afacilitate di
playing the game for themo).
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potential decrease in demand for certain goods if bots were to
perform the additional role of manufacturing or any other form
of consumption.

To help resolve this uncertainty, Figures 6 displays the
price histories of the elementin the production chain of
cannonball§? At the beginning, one iron erand two coals,
which require level 15 and 30 miningrespectively, are
smelted to make one steel bar. While steel can be used to make
a variety of products, most of them are lwmvd inferior
goods, whose value is well below that of steel, thereby
explaining for the strong correlation 0.925 between steel bars
and cannonballs.

2500
'3 2000
8 1000 D0 AZSU 0 00 0 0 0 0
E:_ 500 MNNN N ==|ron ore
O __________ O () r r r r
aacacacacacacaacaacaacaaa Steel bar
ERERFREEEEREEEERETE Cannonball
[ O e @ N @ ¥ Y Y Y Y VA YY)

Figure 6. Spot prices of a cannonball ammunition production
chain.

2 See infraFigure 6. The price of each cannonball is actually only a few
hundred @, but because four cannonballs are made from one steel bar, we
guadrupled the price of cannonballs in the illustrations for easier
comparisons.
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Figure7. Profit margins for steel and cannonball production.

To be sure, there is a margin of profit involved in
smelting steel as well as in producing cannonballs from &teel.
Although it can be hard to determine the figures and
composition of the labor force in the production chain, the
profit margins in Figure 7 do indicate a dramatic increase post
Bot Nuke in labor costs, as denoted by profit margins, involved
in turning raw ores into steel into cannonb&fl$ we assume
ceteis paribus the reported 98% decrease in bot laborers
resulted in a spike in smelting costs. It can then be inferred that
bots do indeed occupy higher levels in a production chain,
serving well beyond the role of mere resource gatherers.

In another produ®n chain, see Figure 8, a yew
longbow is made from an unstrung yew longbow and a
bowstring, which derive from yew logs and flax, respectivaly.
Unlike the clear utility of a cannonball, yew longbows are
primarily used for training the magic skill with ehalchemy
spell. That is, yew longbows, a rather obsolete bow for archery,
are commonly consumed by players who convert them to 768
gp per bow. The entire process requires a player to stand in a

3 The skill experience reward obtained is a weak incentive considering the
high-level substitutes available.

4 Seeinfra Figure 7.

“5 See suprdrigure 8.
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fixed position and repeat click as fast as he or she caheon t
alchemy spell and the yew longbows. A task very well suited
for automation.

1000 —
3 — Bowstring
o 10
a = Flax
1
M Nid O 0~ 10 M N
SNIHISHASA Yewlogs
3322388 —vewiongoow
Sodgdogog99SY  ——vewlonab
OO0 O0OO0O0O0O0 OO ew longbow (u)
NNNNAANNN N
Dates

Figure 8. Spot prices of a yew longbow production chain.
Notice that the price rises are not so steep compared to the
Figure 7.
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Figure9. 90-day moving averages of trade volume for the yew
longbow production chain.

With the exception of bowstrings, which are made from
another repetitive process that offers minimal skill experience,
we see that other elements in the yew longhmaduction
chain do not display so strong a rise in value. The prices of
these other elements have remained generally consistent
through the 180 days, in spite of the fact that the woodcutting
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and fletching tasks involved in the production chain areeasil
botted. This ishowever explained in Figure 9, where the-90
day trade volume moving average shows a proportional
shrinkage of the trade volume for the production chaBince
trade volume is a primary indicator of supply and demand,
Figures 8 and 9 neforce the additional demand and
consumption role that bots perform in the virtual economy.

At this point, it maybe unclear as to whether the
inflation from alchemy or some other source is responsible for
any distortions to the po#tot Nuke economy. Oneey
concern would be that inflation could somehow have caused
the widespread appreciation seen in Figure 4. However, such
inflation within a few months is extremely unlikely since
currency is introduced hasid-hand with commodities from
monster loot or igntroduced through the alchemy spell, whose
mechanical rote process favoring the use of bots could have
only decreased with the removal of bots. Indeed, Edward
Castranov a0 sEveauest hag srevaaled ovirtual
currency inflation as the cause foassive price rises in rare or
precious commodities (e.g. advanced combat equiprivelit).
this relationship is to be applied Runescapewhich hosts a
medieval fantasy MMORPG theme similar to that of
Everquestthen the ©p 100 valuable item index in Rigge 10
below is an indicator, by contrapositive, that fRanescape
economy suffered monetary deflation, a negative sign for the
economy as consumers would be encouraged to withhold
spending in expectation of future lower priésAs a note,
Figure 10 doesot show the names corresponding to the bars,
which include discontinued items whose properties are
analogous to luxury goods. Historically, due to their scarce and
finite supply, they had made reliable growth in value and
therefore the subject of lortgrm investments and a measure

“® See suprdigure 9. Daily values at days the average of values frano
t-89.

" See infranote 57 at 152.

“8 See suprdrigure 10.
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of player faith in the game. Since Bot Nuke, these discontinued
items have lost as much as ehed of their September value
by January.

Number of

0 0.5 1 15 2
Price Ratios
Figure 10. Ratios of January average price afdptember
avelge price of the dp 100 valuable index and a handful of
high-level player equipment not featured in theop 100
valuable index.

To summarize, the removal of 98% of botsRonescape
through Bot Nuke resulted in many of the most traded, or
liquid, commaodities to immediately appreciate in value. Some
may attribute this fast reaction to market speculators, but the
postBot Nuke prices of basic commodities over the span of
several monthsare typically seen to be either rising or
converging to a new value. At the same time, we can infer the
monetary defl ati on based on
would have otherwise sent basic commodities crashing were
offset by the severe decline in teadvolume for these
commodities, as seen in Figuré®¥rom our inspection of two
major production chains, bots are seen to constitute a sizable
manufacturing force and resource consumption factor (in the
process of producing highend products) in addittoto their
common role as harvesters. In effect, the elimination of bots
has eliminated a technological force of mass production

9 See supréigure 5.
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responsible for multiple functions, from resource harvesting to
consumption, in the virtual economy.

IV. FAIR USE VIRTUAL WORLD BOTS

Virtual world bots have been a target for claims of
copyright infringement of licensed workS. U.S. Code
establishes a fotfactor test for a fair use defense to copyright
infringement:

Notwithstanding the provisions of sections 106 and

106A, thefars e of a copyrighted

infringement of copyright
particular case is a fair use tfaetors to be considered
shallincluded

(1) the purpose and character of the use, including

whether such use is of a commercial naturesofor

nonprofit educational purposes;

0 Jagex Ltd. v. Impulse Softwalk®. 1010216, (D. Mass. filed oAug. 16,

2010) See Also MDY IndusLLC v. Blizzard Emh § Inc. 629 F.3d 928

(9th Cir. 2010) (In the decideMIDY case, the Ninth Circuit reversed the

di strict courtds grant of summary j
copyright infringement by making the
condition specifying a ban on bots was a contractual covenant rather than a
copyright license condition. Therefore, claims of direct copyright
infringement by individual users, and ftdrat matter, secondary copyright
infringement by MDY are vacated. Now whether this interpretation holds

for future disputes remains uncertain, though the distinction may be

necessary since it he potenti al for

Il icenseerobBs &1l1) exceeds the Il icensebd
i mplicates one of the licensords exc
bots did not affect Blizzardds excl

inappropriate to apply copyright infringemteas a legal remedy for bots. If
secondary copyright infringement for bots were to remain aisgwre, anti
circumvention provisions of the DMCA still applsee 88 17 U.S.C.
1201(a)(2),(b)(1) (1999). In particular, at least in the final opinion, MDY
was still liable for trafficking bot technologies that circumvented Warden, a
system that controlled access to the dynamic-literal elements of the
copyrighted work).
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(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or
value of tle copyrighted work.
The fact that a work is unpublished shall not itself bar a
finding of fair use if such finding is made upon
consideration of all the above factdfs.
This paper will apply the market data used above to the four
fair use factors. In doing so, it will conclude that, in
Runescape virtual world bots should enjoy a fair use
exemption to copyright infringement.

a) PURPOSE ANOCHARACTER ORJSE

With regard tathe first factor, the fundamental purpose
of a virtual world bot is to simulate human player actions
within a virtual environment. That said, not all virtual world
bots are commercial and should not be confused with the
dispute over real monetary tradin@MT) or gold farming
practices’? Rather, as T. L. Taylor so accurately describes, bots
are Apointers either to underl yi
the game itself or alternative play models deemed illegitimate
or not fully accounted fod*® The developrs of EQ Macros, a
bot software folEverquest st ates AEQ Macr os t
work out of playingEverquestand makes it more fuir* In
other words, bots exist to fulfill a need arising from the flawed
existence of unentertaining segments in the \Mirtwarld
adventure.

*117 US.C. § 107107 (1992.

2 See infranote 61.

3 See supraote 27 at 138.

*1d. at 137. As noted earlier, the existing moral enterprise need not to
suffer if the Luddite notion of fair play concerning bots were rejected,
supranote 36.
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This need grows from the lack of depth and sufficient
freedom in player activities, the majority of which are of the
menial sort geared toward beginners familiarizing themselves
with the game>® For instance, a player starting Runescpe
must click a button to chop down a tree in order to train his
woodcutting skill. But as his woodcutting skill level advances,
he will continue to cut down the same tree, just with a different
name and look. Despite the increased experience rewards
asso@ted to chopping down a tree that requires a higher
woodcutting level, the player is going through the same
motions of repeat clicking on a tree, filling up his inventory,
depositing the logs into the bank, and moving onto the next
tree. The process is éhsame for other core tasks such as
mining, runecrafting, fishing, and even combat. Thus,
advancement in through these skills solely depends on the
repetition of simply clicking a mouse button.

The reasons behind this dismal affair are twofold. For
one, coistructing such a rigid system of player achievement is
simply more organized and easier to plan out in programming.
According to Castranova, the general virtual world design of
maintaining a balanced game with equal opportunity and full
employment (e.g.\ery player has fultime access to chopping
trees) is a strong motive for this approattBut what is the
point of trying to maintain a balanced game, which, at the same
time, is no longer fun? This is not to claim that virtual worlds
are not fun; just tht parts of them are less fun. For example,
trading inRunescapéhrough either the Grand Exchange or the
OTC market is a respectable activity that ruins this balanced
design. Players with slow reaction or poor judgment will find
themselves not employedrydong as a trader. Those with less

*See EDWARD CASTRONOVA, SYNTHETIC WORLDS: THE BUSINESS AND

CULTURE OF ONLINE GAMES182 (2007) (The tedium found in these boring
activities in virtual worlds is so
bl owing your brains out. No wonder p
% SeeEDWARD CASTRANOVA, EXODUS TO THEVIRTUAL WORLD 138 142

(2007).
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capital will find it difficult to have access to all the
opportunities in the market. There are so many creative paths
to success as a trader that bots could hardly automate the
trading experience. Upon comparing thes the predictable
monotony of gaining wealth through chopping yew trees, it
becég)mes apparent where the design flaw that motivates bots
lie.

In addition to trading, there are numerous other
activities in which players discover entertainménsuch as
raiding boss monsters or group questing. These activities
typically require certain equipment and skills, both of which
are obtained at some point from the repetitive tasks described
earlier. Hence, it comes as no surprise that there is a strong
incentive for ndividual players to utilize machines for manual
tasks that pave the way for the real entertainment at the end.

Collectively, if many players were to operate bots, we
would find ourselves in the situation where the remaining few
who manually spin flax intdoowstring, chop yew trees for
lumber, fletch yew longbows to be outcompeted very much in
the same fashion as George Mellor and his fellow Luddites did.
Yet as much as we would like to devote sympathy to the
Luddites, our society would be quite differefitour clothes
were still sewn by hand and our motor vehicles replaced by
horses® Moreover, regarding concerns normally associated

*'See Campbell v. Acuffose 510 U.S. 569 (1994) (holding that the
transformative consideration in fair use can be applied here in that bots are
correcting a bug in the design of Runescape and MMORPGs inadjene

*yee et al., Online Gaming Motivations Scale: Development and
Validation, Proceedings ofConference on Human Factors in Computing
Systems(2012); D. Williams et al., Who plays, how much, and why?
Debunking the stereotypical gamer profile8 J. OF COMPUTERMEDIATED
ComMmc e 9931018 (2008) Other nuanced incentives besides
entertainment exisfor players in virtual worlds, but the monotony of
repetition and the need to resolve it persist. See generally for a full
discussion on player motivations arati&l composition.

*9Ct. Williams & Wilkins Co. v. United States, 487 F.2d 134859 (1973)
aff'd by an equally divided coyri20 U.S. 376 (1975Finding that the
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with industrializatiofi’, bots clearly are not a source of
environmental pollution and players are not tied to a particular
skill from which they eke out a livelihood. Even for
commercial bot operators, their impact on the virtual world is
no different as the commerciality of their enterprise is relegated
to a separate issue of RMT, which in some jurisdictions is
sanctioned andsi estimated by the World Bank in 2011 to
contribute billions of dollars in income annually to developing
countries’

Throughout history, humanity has used tools designed
with limited resources to tackle these very same resource
challenges. By working withithe limited constraints imposed
by the programming language in each virtual world, virtual
world bots are a tool that allows humanity to participate in
relatively more meaningful and intellectually stimulating
activities. Unlike the illegitimate exploii@n of programming
bugs, virtual world bots are not hacks that take advantage of
loopholes or break physical laws of the game to gain an unfair
advantage. It is no different than the real world employing bots
for routine jobs in sectors ranging from trafSurveillance to
automobile manufacturing. In short, the bots do not merely
transform their virtual worlds but change them in a socially
progressive manner for both the players who use them and the

economic and technological merits of bots form an example of the socially
beneficial virtus used to establish fair use for scientific research).

0 See supraote 11 pp. 24249.

¢ SeeVili Lehdonvirta & Mirko Ernkvist, Converting the Virtual Economy
into Development Potential: Knowledge Map of the Virtual Economy
infoDEV/The World Bank 1314 (2011),
http://www.infodev.org/en/Document.  1056.pdf; Kevin  Kozuszek,
Enhancing Automotive Manufacturing with RohoEETIMES (Nov. 10,
2006 10:12 AM), http://www.eetimes.com/design/industrial
control/4013686/Enhancirgutomotivemanufacturingwith-robots.

%2 Kevin Kozuszek,Enhancing Automotive Manufacturing with Robots
EETIMES (Nov. 10, 2006 10:12 AM),http://www.eetimes.com/design/
industriatcontrol/4013686/Enhancirgutomotivemanufacturingwith-

robots
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virtual economy all players are involved %h.Thus, ome
divorcing virtual world bots from RMT practices that employ
bots, it is clear that bots fulfil a fundamental ronofit
educational purpose.

b) NATURE OFVIRTUALWORLDS

A useful legal decomposition used by the Ninth Circuit
breaks a wvirtual wor | World ofn t he
Warcraft into three components: the literal elements, the
individual nonliteral elements, and the dynamic nonliteral
elements. The first twoomponents deal with the source code
and audiovisual displays, respectively, both of which are-well
established copyright considerations concerning electronic
works. More interesting though is the third component, which
focuses o-time texperienei of @raveling through
different worlds, hearing their sounds, viewing their structures,
encountering their inhabitants and monsters, and encountering
other players® Although none of these components are
factual, instead fictional, they do not precludepassible
finding for fair use®

As much as this third component is an improvement
from earlier ruling®® that considered only the source code and
the audiovisual displays, it is actually quite vague. More
specifically, the gaming experience involving memst has
always been a persistent theme that holds even for Pacman,
where the player avatar travels through the maze and engages

3 williams & WilkinsCo.,487 F.2d at 1359.

® MDY Indus.629 F.3d at 948.

% SeeSega Entex Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992)
(the copyrighted works in question are video games owned by Sega, but
their fictional nature did not prevent a determination of fair use for reverse
engneering by Accolade).

% SeeMidway Mfg. Co. v. $rohon, 564 F. Supp. 741, 74M.D. I1l. 1983)
(Courts were traditionally concerned with only two categories, the literary
computer code and the audiovisual surface component, when assessing
claims of copymht infringement).
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the ghosts. Even in a twgayer team shooter game, two
players encounter each other as they travel through a game
environment raze. However, it is in the virtual world that
encountering players becomes significant as players can
exchange dialogue and items and express personality through
appearances and possessions.

There is certainly the ongoing debate concerning user
creations in virtual worlds as copyrightable works of
authorship. In Midway Manufacturing Co. v. Atrtic
International Inc, a District Court in the Northern District of
lllinois held usergenerated coni¢ for moving around in
Pacman to be too trivial to be copyrighted. The court likened it
more to MAchanging channels on
writnga nov el or p &iAsimilarfugdaraental i c t u
argument can be made for items in virtual sy as they are
merely derived from the preexisting code and texture displays.
On the other hand, a house drawn using the Paint software
found in the Windows operating system was copyrightable.
Essentially, the critical distinction is the degree of cugti
paying dividends to originality.

In a freeform world®® like Second Lifethere is little
doubt regarding the creativity of the uggmerated content, as
it is routinely sold for Linden dollars equal to approximately
130 million US Dollars. In MMORPE& like Runescapethe
items created by players are much less novel because they are
produced from irgame functions that allow for little to no
player contribution. But if we were to consider the dynamic
nonliteral elements, then the act of play@playe trading in
Runescapés a form of virtual world inhabitant encounter. By

" Midway Mf g. Co . lylnc., 547 K. Supp. 999 (N.®. Ill. 1982),

% IncludesActive Worlds, Entropia Universe, and Dotsoul Cyberpage
generally SACHA WUNSCHVINCENT & GRAHAM VICKERY, ORG. FOR
COOPERATION AND DEV., PARTICIPATIVE WEB: USER-CREATED CONTENT

20 (2007) available at http://www.oecd.org/dataoecd/57/14/38393115.pdf
(offers a comprehensive analysis on the economic and social impact-of user
generated content with emphasis on the necessary creative elements).
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creating the trade interface and the Grand Exchange, it is the
intent of the developer for users, not Jagex, to create
transactions to keep the market liquid and the economy
functioning®® Without the player submitting transactions, the
exchange would be empty and the OTC market dry. This is
clearly not a good scenario fBunescapewhich like any other
virtual world depends on vibrant player interactions. Contrast
these two featureswith players using NPC (neplayer
character) shops or monsters, which are essentially the
devel operdés code animated in au
scripted dialogue or a predetermined sequence of actions. At
the same time, users designing plagemed houses using
allotted tools and forming clans are additional dynamic
nonliteral elements that translate to other virtual worlds as well.
Unfortunately, the Ninth Circuit has combined the developer
generated experiences with NPCs and monsters and the user
generated experiences with players into one category belonging
to the virtual world owned by the developér.

In a separate set of isstiesoncerning online content
derived or copied from third parties, service providers can be
held accountable by a form @ccomplice liability for the
expressions of their users. The traditional responsibilities of
users and service providers are clearly demarcated with the
user being the author of the online work and the direct infringer
if the work is found to be infringingOne application of this
guiding principle to virtual worlds is found Marvel Enters. v.
NCSoft Corp.n which users created avatars in the image of
superheroes through tools provided by the virtual world

%9 SeeRUNESCAPEGRAND EXCHANGE, supra note29.

"°SeeMDY Indus, 629 F.3d at 948.

"See,eq. Viacom I ntol [1258F.R.DV256SOONYTube | n
2008) (referring to instances where a
protection und éaorpravisi@s dres calledairftoequektian);

UMG Recordings, Inc. v. Veoh Networks Inc., 665 F. Supp. 2d 1090.

Cal. 2009);Daniel Gervais,The Tangled Web of UGC: Making @aight

Sense of UseGeneratedContent 11VAND. J. OFENT. & TECH.L. 841, 841

(2009).

124



Virtual World Bots: A Defense for Fair Use

developer? Here, the Central District Court iCalifornia
found these super h@ty o Haoesad ar s
be non-de minimiscreations of users? In fact, the additional
economic productivity, sefigure 5, generated by bots (and
their respective users), for better or worse, fall under this same
category ofnonrde minimisusergenerated content, which can

be extended to encompass a number of dynamic nonliteral
elements aforementioned.

This is not to say thaall usergenerated content in a
virtual world should be copyrightable works assigned to
individual users, especially if the fixation criterion is
considered. Instead, it should be recognized thatgesserated
dynamic nonliteral elements of a virtual b are hardly the
original work of the service provider, who has in his design
included for user contributions (e.g. avatar outfits, market
makers) instrumental to the functioning of the game. Thus,
developers should not forfeit their copyright for lack o
originality, but rather, that copyright should be second to the
fair-use components underlying the dynamic nonliteral
elements of a copyrightable virtual world because they
constitute a substantial investment from the public. Contrary to
the traditionalconcept of a finished literary work, a virtual
world is constantly evolving and thrives through the continuous
contribution of usegenerated content.

¢) DEGREERELATED TOORIGINALVIRTUALWORLD

Although interacting within a host Virtual World, the
bots tlemselves do not copy that Virtual World. Rather, they

2 SeeMarvel Enters. Inc. v. NCSoft Corp., 2005 WL 878090 (C.D. Cal.
2005).

3 See supranote 15. New mingames are part of the regular content put
out by developers for virtual worlds. While the wilderness area in
Runescapellows for any player avatar to be attacked, the green dragon
bots contribute as prey to a special ugenerated mingame in which
human players obtain easier profits by hunting bot players rather than other
betterequipped human players.
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mimic real world player actions that to create a desired
outcome (e.g. click the mouse to harvest coal). Thus, the
degree of infringement (Aamount
small to begin with. Fuhier, the issue of fixation must be
discussed: only a work fixed in a medium can be copyrighted,
not the ideas behind that work. For a virtual world bot, it only
exists itself in the RAM of the virtual world host in which it is
operating. Such limited duiah and scope may be beyond the
bounds of fixation.

As an analogy, take RAM copies. To run a program,
one has to not only timstall but also must actuallgxecute/run
t hat program. Il n running that pl
copy of that programontohe host 6s RAM. That
a full duplication of the original literary work. The reason we
use RAM is that it dramatically speeds up internal processes.
As technical as this step may seem, it has been the foundation
from which copyright law has expded to govern software
users in conjunction with license agreeméfits.

Legally, a RAM copy is not a copy that the common
user elects, or is often ever aware of, to produce, nor is it a
copy that confers utility to the user beyond the scope of
running the pogram. For instance, the user cannot take the
RAM copy and market it. Under normal circumstances, the
copying of an entire work would weigh against fair use.
However, inA.V. v. Iparadigmsthe 9" Circuit held retaining
copies of student essays in databswrage for the purpose of
detecting plagiarism was fair use because there use was
Aimitedi N pur pos e’ Tam gignifisanae pfethis is
even further because the archived copies were not actually
RAM copies (which are destroyed upon program teatnom),

" SeeMAI Sys. Corp. v. Peak Computer, Inc., 99128 511, 51819 (9th

Cir. 1993) (holding that RAM copies were copies as far as the Copyright
Act is concerned).

S A.V. v iParadigms LLC, 562 F.3d 630642 (4th Cir.2009) e€mphasis
added).
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but were actually saved on a company kdnide (thus saved in
a persistent state).

For virtual worlds, the copies are deleted when the user
closes the game client or web browser. While the Ninth Circuit
argued that programs in general can be deftindefinitely®
(for as long as the computer is turned on), and hence is a fixed
copy, users do not stay in virtual worlds indefinitely. In many
virtual worlds such afkunescapeand World of Warcraft a
logout timer terminates the virtual world programdaits
services after a period of inactivitfhe lifespan of a RAM
copy of a virtual world varies from user to user. A rigorous
study by Nicolas Ducheneaut on player behavioworld of
Warcraftbased on irgame census logs has revealed a median
playing time of four hours every weék. Ducheneaut
acknowledgeghis statistic is significantly less than previous
findings, but even the highest figures put playing time to be
between 20 to 30 hours peeek (i.e. a few hours per day).

® The concern of a copy of a virtual world persisting in indefinitely is
purely theoretical. In Runescape, the game developer has set a maximum
lifespan of 6 hours playtimesee RUNESCAPE http://runescape.corflast
visited Oct. 19, 2012). At the end of ghiluration, a player is forced to exit

the current program and, if he or she wishes to continue to play, open the
program again and therefore make a fresh copy. For virtual worlds in
general,the lifespan of a virtual world copy is dependent on countless
online factors (e.g. servers) well beyond the single requirement of a turned
on computer necessary for a conventional software program (e.g. a text
editor) that could be run offline, as originally considered in the MAI case.
SeeMAI Sys. Corp991 F.2d Even if several hours are sufficient to satisfy
the fixation requirement necessary for a copy to exist (and copyright law to
apply), the short duration is still a strong limitation to be understood when
assessing fair us€f. A.V, 562 F.3d at 63840. (stresses the importance

of limitations on permanent copies of student essays when archived solely
for plagiarism detection).

" SeeNicholas Ducheneaut et aBpilding an MMO With Mass Appeal: A
Look at Gameplay inWorld of Warcraft 1 GAMES AND CULTURE 281
(2006)

" See idat 28687.



Given the short duration of RAM duplications of virtual
worlds, part of which also happens to be tgemerated, the
circumstances appear to parallel automated data streaming
feature found in the services of CablevisdrSince Cartoon
Network v. CSC Holdings, Inavhere the ¥ Circuit held a 1.2
second long copy used as a data buffer (to save cable TV to an
external DVR) was too short to constitute fixaffyn
speculation has been made for the eventual application of this
precedent to issues regarding the duration of software RAM
copiest’ As this matter remains to be decided, the weakly
fixated nature of virtual world RAM reproductions should at
the very least be seen as a distinct case from general software
usage for theilimited purpose of playing within a virtual
environment.

d) EFFECT ONVALUE OFVIRTUALWORLDS

Since a virtual world is a dynamically evolving state
rather than an immutable software product, the value of a
virtual world is constantly changing in respomsehe market a
virtual world attracts. As a consequence, the Weihg of a
virtual world is directly tied to the health of its economy, which
is significant as players do ascribegame value, if not real
world value, to virtual goods based on the dirand labor
commitment involved in procuring theth.

To first consider the health of the virtual world
economy, it is apparent that during the absence of bots in
Runescape production levels have slumped. Prices of
manufactured commodities in turn have sioketed due to

¥ SeeCartoon Network, LP v. CSC Holdings, Inc., 536 F.3d,1224(2d
Cir. 2008)

8 gee idat 129.

81 Seezohar Efroni,The Cartoon Network v. CSC Holdings & Cablevision
Systems THE CENTER FOR INTERNET AND SOCIETY, STANFORD L. ScH.
(August 23, 2008, 3:04 PMittp://cyberlaw.stanford.edu/node/5841

8 ThomasMalaby, Parlaying Value: Capital in and Beyond Virtual Wor]ds
1 GAMES AND CULTURE 141 (2006).
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increased labor costs from the labor pool shrinkage and raw
material appreciation. At times, there are abnormalities where
prices for lowlevel goods exceeds the prices of higlesel
goods for extended periods of tifide.g. iron ore andaal,
respectively, see Figure 6) if insufficient production labor is
devoted to the former. In a way, this gross skewing of prices
pinpoints the lack of player interest, even when given better
profits, in performing repetitive tasks like mining the faster
iron ore one click at time, as opposed to coal, which has a less
dull semtautomated option in which a player would only have
to click once to mine all the coal necessary to fill up his or her
inventory.

Putting economics aside, some opponents have argued
that bots are nevertheless destroying the social nature of virtual
worlds. Namely, they claim that the consumer market appeal of
a virtual world is ruined when mute bots replace chatting
pl ayers to create a viotAsthial wo
sownds like it to be a genuine concern, it is also inaccurate
since population centers and clan activities Ranescape
thrived with chat dialogue before Bot Nuke. To understand
why this is not a problem for other activities, there is an online
cultural term called awayfrom-thekeyboard or AFKE In
practice, this simply means that a human player is attending to
something else outside the game while logged into the game.
For tasks like mining coal just described, players can click
once on a rock, grab coffeand come back minutes later to
find their inventory full. If someone tried to talk to that player
during the AFK period, that player would be unresponsive. The

8 See suprdrigure 6.

8 | awstowka,supra note3 at 198.

%ToM BOELLSTORFF COMING OF AGE IN SECOND LIFE AN
ANTHROPOLOGIST EXPLORES THE VIRTUALLY HUMAN 106-107 (2008),
(explaining t he noti on of being c
environment may seem strange in reality, butSecond Lifeand other

virtual worlds, such behavios iprevalent and mundane to the point that it
rarely becomes fithe topic of explici:
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same is true for woodcutting, fletching, crafting, combat with
the auteattack option, etc. A bHomerely assembles these
discrete AFK é)eriods of a few minutes each by automating the
whole proces&®

In terms of revenue, most virtual worlds (é/gorld of
Warcraff are subscriptiotbased with each account paying
some form of a monthly fee. The fact tha bot operates
through a subscribed account means that as bots proliferate
subscriptions increase, which would offset some of the
hypothesized development costs required for producing more
challenges in response to the accelerated achievement fueled
by bots. Moreover, the burden of generating new content does
not rest entirely with the developer as the challenges of trading,
for instance, are generated by players. By removing 98% of the
bots in Runescaperevenue was lost as the ticker on player
populatiom at any given time went from approximately
200,008 to around 80,008, with some variation throughout
the day.

Virtual world bots perform only a subset of the entire
spectrum of player activities, a subset where human players do
not have fun experience®Vithout bots, human players must
grind through the drudgery of repeat clicking before any form
of advertised real adventure (e.g. quests) begins. As much as
some Ludditespirited players may complain about the
depreciated value of their products, bots laeee to transform

8 Human players who do not wish to be distracted with conversations and
hence are unresponsive to messages while skilling can run the risk of being
labeled asa bot and having their accounts and their possessions
subsequently terminated. More sophisticatest detection systems like

Bl i zzar d&sseMWalnddsties, LLC v. Blizzard Entertainment,

Inc. 629 F.3d 928 (9th Cir. 2010), can help prevent suctdenisification.
However, because certain features of
woodcutting skill) are conducive to repeated motions, like those performed
by an automaton, a gray area persists in distinguishing between innocent
human players who atike bots and bots themselves.

87 Runescape, http://www.runescape.com (last visited Sept. 8,.2011)

8 Runescape. http://www.runescape.com (last visited Oct. 30,.2011)
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the old flawed practices with more efficient modes of
production. The result allows for the individual player to enjoy
the actual entertainment component of the virtual world and the
collective to benefit from a greater plenitude of \altassential
goods at cheaper affordable prices. Motivated by the need of
individual players, the use of virtual world bots does indeed
have a transformative effect on the virtual world through its
positive impact on the virtual world economy. This is
important because bots then enhance the original work, which
is interesting as traditional forms of reproduction do not
typically increase the value of the original work.

At the commercial level, with virtual world bots
accounting for 50% of gold farming woldde®®, the forprofit
act of botting does not compete directly against the developer
of the original wor k. For exan
make copies oWorld of Warcraftto market® As highlighted
above, a dichotomy between RMT and bots should ddenfor
commercial bot enterprises, where their bots perform the same
in-game functions as that of an individual player for personal
use. The controversial third party RMT activities that derive
from the wealth produced by the bots or human gold farmers
are an entirely separate issue from our discussion on the impact
of bots on virtual worlds.

In consideration of alternative markets for virtual
worlds, the issue becomes more complicated as virtual worlds
operate under two general business models (subscripdised
and virtual economyased) examined by Alves and Rodbe.
SinceAmerican Geophysical Union v. Texadbe market has
expanded from direct sales of the work and plausible derivative
works to include also potential payments from users that would

8 Seel ehdonvirta & Ernkvist, supra note 61 at 31.

% SeeMDY Indus629 F.3d at 948.

o1 Tiago Reis Alves & Licinio RoqueBecause Players Pay: The Business
Model Influence on MMOG Desidfituated Play, Proceedings of DiGRA
2007 Conference, 2007), available at http://eden.dei.uc.pt/~lir/readings/
DIGRA2007.pdf.
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have otherwise paid for licensiny. One consequence is that
such potential revenue weighs against fair use as part of market
harm.

From our earlier discussion of the subscripti@sed
model, this additional licensing factor is almost trivial as all
bots arealready licensees paying a monthly subscription for the
online service as do regular players. Rather, a weak
complication arises from the measurable revenue of license
fees versus the management of a nebulous moral enterprise,
which is conducive to maintang the facade of a fair and
balanced gam¥ One cannot have both as a crusade against
bots runs counter to accepting the additional licensing revenue
from bots.

While we do not deny the urge for game developers to
enhance popularity among certain playénrough a war on
bots, additional market revenue can only be quantified in the
latter as demonstrated in the earlier population figures in, for
instance,RunescapeOn the other hand, a withering virtual
economy as shown irRunescapefrom the lack of bat
discussed before certainly drives a stake into any attempt at
promoting popularity, or consumer value of the copyrighted
work.

As for a smaller subset of virtual econoilbgsed (more
appropriately called RMT) business models, the game operator
basically uns its own RMT enterprise, openly tradinggame
currency with real world currencies. Since RMT allows an
open opportunity for any player to purchase his or her game
progress, the moral enterprise of maintaining an equally
competitive environment, as gimally contended by Luddite
minded players about bots, is completely eroded. A new player

92 SeeAm. Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994);
Mark A. Lemley, Should a Licensing Market Require Licensing?, A@ L

& CONTEMP. PROBS 185, 191 (2007).

% This moral enterprise need not be sacrificed or diluted at all if the utility
andpositive externalities of virtual world bots described above were better
known to the virtual world player audiens®e supranote 36.
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who has barely spent a few minutes in Entropia Universe for
instance can simply spend 10 USD and buy 100 Project
Entropia Dollars, or PED¥.On the other hand, altbgh not

so immoral in this particular setting, bots can be quite a
nuisance by freely generating-g@ame wealth that could have
otherwise been purchased with real currency. Consequently, at
least for the shoiterm, harm to potential RMT sales is
sustainedIn the long run however, it is conceivable that if bots
were permitted to exist, then the expansion of virtual wealth
and gold would dilute the value of the virtual currency against
real world currencies. Hence, if a souglfter gun that once
traded at100 PEDs now costs 200 PEDs due to bots, that
player may then be compelled to pay 10 USD more to the game
developer.

It is the latter model that provides a set of popular
examples of virtual worlds in which the developer can hardly
insist on as rigorous &noral enterprise as is advocated by
certain players in the subscriptidased virtual worlds. In light
of this fact, the moral enterprise snag that offsets the additional
revenue from bot accounts under the subscrighased model
does not appear to be significant after all. For virtual worlds
under the virtual econorrlyased business model, the net effect
of bots on the market is more ambiguous and we will leave it to
a future discussiorr.

% Entropia Universehttp://www.entropiauniverse.conflast visited May

29, 2012) (another virtual world). Interestipglif the virtual wealth
produced by bots are sold by a RMT business, it amounts in principle to no
more than any wealth human players may sell, since both bot avatars and
player avatars generate wealth (e.g. virtual coins, commodities) in exactly
the samdashion as permitted within the physical laws of the virtual world.
This is in moral terms very different from the artificial injection ofgame
wealth purchased from the game developer.

% There are limits to the scope of potential secondary mare§ield v.
Google Inc., 412 F. Supp. 2d 1106, 1122 (D. Nev.2005). A copyright holder
cannot simply assign a previously nonexistent and improbable market as
part of market harm for the work (e.g. a virtual world developer who wishes
to purge the game of bbmakes the hypocritical claim that his potential, or
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V. CONCLUSION

One notable aspect in copyright law on virtual Misris
the duality in which user copies of a virtual world are at once
physical copies stored in the RAM and extensions to the
original virtual world itself. In a way, this particularly unique
circumstance may seem paradoxical, since copies are implicitly
treated as independent entities from the original work. One
approach proposed to understanding the phenomenon is to
leave the literal and individual nonliteral elements of the virtual
world intact but split the dynamic nonliteral elements into two
distinct responsibilities: developagenerated experiences with
nonplayer characters (NPCs) and monsters and the- user
generated experiences with players. It is in the latter where bots
come into the story.

Virtual world bots have maintained a largely symbiotic
relationship with their respective virtual worltfs The
destruction of either will result in great losses to the other since

fictional, sales of bot software to users are diminished by existing third

party bots). Furthermore, the entire problem of potential secondary market

harm can be avoided if we were to apply the Sec@mndr cui t 8s ¢ ommen
t hat ffa copyright hol der cannot pr eve
markets merely by developing or licensing a market for parody, news
reporting, educational, or other transformative uses of its own creative

work. Copyright owners ay not preempt exploitation of transformative

ma r k @&ill &raham Archives v. Dorling Kindersleyi48 F.3d605, 615

(2d Cir. 2006). Thi s ruling i s a natur al app
0transformatived the new work,t the |I|e
wei gh agai Nupdzv.Caribbean ind New® Corp., 235 F.3d 18

22 (1st Cir. 2000)

% Copyright infringement claims involving virtual world bots have so far

also come hand in hand withaims of tortious interferengeeeJagex Ltd.

v. Impulse Software No. 1010216. (D. Mass. filed oug. 16, 2010)

MDY Industries, LLC v. Blizzard Entertainment, Inc. 629 F.3d 928 (9th

Cir. 2010). Although contract issues are not the focus in this p#per,

skepticism expressed by the Ninth Circuit concertinge fit he | mpr opr
of [ bot s 6] is supporied Hy eur éndicgs of the economic and

personal benefits of virtual world bots.
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bots are useless if the virtual world dies. Although virtual
worlds can exist as they did in the early days without bots, bots
represent a new revolutionary stage of technological innovation
that exists within a technological innovation (i.e. the virtual
world itself). The distresses caused are no more than the
sacrifice the Luddites had to make for the societal advances
enjoyed today The main opposition from players who are
harvesters is transient as the rapid rate of advancement within
games rarely condemns any single player to a particular menial
role in the virtual world. In this respect, the situation with
virtual world and botsis quite unlike the plight of the
craftsmen who had no alternative role to play and were forced
to become Luddites.

This paper evaluates a fair use defense to copyright
infringement under the four factor test in 17 U.S.C. § 107. In
particular, it looks athe (1) the purpose and character of the
use, including whether such use is of a commercial nature or is
for nonprofit educational purposes; (2) the nature of the
copyrighted work; (3) the amount and substantiality of the
portion used in relation to the pgrighted work as a whole;
and (4) the effect of the use upon the potential market for or
value of the copyrighted work.

For the first factor, virtual world bots parallel their real
world counterparts as a socially useful technological agent used
to work a» monotonous repetitive activities clearly unsuited for
human participation, especially in games depicted as engaging
and fun. In process of aiding the individual player in his or her
personal tasks in the virtual world, bots bestow a vast bounty of
goods upon the virtual world. While transient nostalgic
Ludditeminded players may construe this economic
externality to be a drawback, the virtual economy (and
therefore the virtual world) is transformed from that of the pre
Industrial Era to one similar to oucurrent time where
technological efficiency allows essential goods to be obtained
at more affordable rates. It is this dual use (personal-time
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saving measure and economic modernization) that should
enjoy nonprofit educational value.

For the second factpat least for the '® Circuit, there
exists a nontrivial usegenerated component of the dynamic
nonliteral elements of the copyrighted work. One should not
assign ownership to virtual bots as dynamic nonliteral
elements, because the bots are not a restitie sole creativity
of the developer. Although this joint dynamic nature of the
copyrighted work may appear as a unique challenge to our
traditional understanding of copyright involving finished
literary works, analogies can be found in places onlag. (
Wikipedia, Youtube) where people share content and
individual user contributions are openly acknowledged.

For the third factor, at least in th8%and ' Circuit,
the copyright granted out on RAM copies of virtual worlds is
far more limited in bothduration (compared to an offline
software that could be left on indefinitely) and scope
(comparing alternative uses other than playing the game). As
the precise bounds for a copy to be fixed remain largely
undecided, the general lifespan of a few hoursaforirtual
world RAM copy would appear to lean closer to the transitory
1.2 second duration (for content streaming) tA& CGircuit
found to enjoy fair use. Regardless, at least in theiguit,
even a copy with a lifespan of infinite could survive fase
defense (for saving former student essays in-@agarism
database on a local company hdrive). Thus, a virtual bot
used inside a virtual world is at best, minimally related to the
underlying program used, instead is more akin toplager
usingthe program.

For the fourth and final factor, there is no direct harm
from the use of bots. Indeed, using real world market data from
Runescapéa free MMORPG), the evidence seems to point to
beneficial effect, as virtual bots lubricate the underlying
ecanomy by supplying cheap input goods bought by players to
manufacture expensive outputs. In games using a subscription
based business model (eWorld of Warcraft where players
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pay to play), there is additional benefit from the additional
subscriptions pgd by the bot accounts. But games using a
RMT-based business model (where players pay to buy items),
the benefit is more tenuous. The net market effect remains
uncertain since wealth inflation from bots is likely to
immediately cut down RMT sales (by flaad the market) but
may also possibly cause monetary inflation that may increase
the price of virtual goods sold (depending on the elasticity of
the market). Regardless of which business model is applied, the
positive economic externalities of saving usere and adding
economic liquidity should be more than enough to offset
whatever loss results. This, as long with the other factors,
supports a finding of fair use for virtual world bots.






NOTE: VIRTUAL WORLD BOTS1T WHAT
HAPPENS IN RUNESCAPE
STAYS IN RUNESCAPE

Ryan Alcorﬁ

Ruoke Yang s Article entitl ed,
Economic Utility of Virtual World Bots: A Defense for Fair
Useo, uses mar ket data publ i sh
market effects on Virtual Bots and efforts to prohibit them in
the MMORPGRunescapg i . e . iBot.Whlathis 0 ev
data analysis is quite valuable to answering the thesis of the
article, it is important not to extrapolabeyondthis limited
thesis.This Note will point out three inherent limitations which
serve to slightly diminish but not eliminate the value of Yang's
work. First,Runescapés justoneMMORPG. What happens in
Runescapenay not happen in (any) other MMORPG. Second,
the line betweergood and bad bot drawn by Yang may be
functionally unclear. Yang's attempt to navigate these murky
waters (keep theormal bots, but prohibiRMT bots) may be
impossible to implement in the real world. And seemingly
draconian attempts to prohibBots, whike having a net
negative effect inRunescapemay have had a nebsitive
effect inEve OnlineFinally, Yang's analysis is limited to a fair
use defense to copyright infringement. Other legal issues (such
as contractual violations with the games Termsest/i6e) may
make bots illegakven if they are not specificallylegal as
copyright infringement.

First, while Yang's characterizations ab&unescape
may be largely accurate, to then say tiBMMORPGs follow
the Runescapemodel and that everyone hahe same

"“*Sandra Day O'Connor College of Law, Arizona State University (J.D.
Law, 2014 exp.).
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Runescapexperience is far less accurate. Yang characterizes
the process of gathering resources, for instance, as static,
repetitive and not fun. He also offers some speculation that
bots fill roles in environments where an undesirable or an ill
designed mechanic has been put in place by the devefopers.
Sure enough, this is largely true the mechanics do not
generally change from skill level to skill level, only minor
variations in graphics do. But developers have begun to adapt
to this colledve boredom by organizing virtual maps around

i n o deGftén, these nodes are placed near aggressive
enemies. Thus, a player will have to fight in order to get at the
resource, further detracting from boredom. Furthermore, some
players in factdo enjoy wandering and exploring the world
looking for that next bit of iron ore. And some games even
feature resource gathering as a prominent attraction to the
game, and players may spend their entire time engaged in
resource gathering of some sdrEinally, Yang refers to

Ru n e s ccaap gathesing process, where a user can simply
go AAFKO and return with an inv
majority of games do not operate like this.

LCiting T. L. TAYLOR, PLAY BETWEENWORLDS: EXPLORING ONLINE GAME

CULTURE at 138).

2For a description of NodeSeeWowWWIKI.cOM8 DESCRIPTION OFNODES
http://www.wowwiki.com/Node (last visited Jan 26. 2013). In World of

Warcr aft particul ar | yMiststohRadagaame 6 s | at
expanded the use of this node concept to other, more dynamic game
functions such as combat capture objectives, quest objectives, and cinematic
triggers.
3 I n this Aut hor 6s experience and k n
fiction gameEve Onlineis the only game to feature the semmutomatic

resource gathering that Runescape does. In Eve, players will fly asteroid

mining ships up to asteroids out in the middle of space. One click will begin

using their mining laser, and the process will typicallyetakme amount of

mi nhutes depending on the power of the
‘“Seesuprmot e 7. I'n this Authords experi el
Rings Online, World of Warcraft, Vanguard 2, Ultima Online, and Dark

Age of Camelot all featured no semutomaion of this kind whatsoever.

None of the previously mentioned games allow a user to go AFK while
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Second, while Yang argues theamebots fill a niche
by performing menial and undesirable, repetitive tasks inside
the game, this fails to take account whb#ter bots do. One
category of thesether bot is cheating bots, which employ
itel eporto or fAspeedo hfem&as. T
variety of movement feats such as passing through mountains
or other types of terrain, and instantly moving to locations near
or distant, that the average player carn®he result is that
thesecheatingbots take all the resources of an area, laade
none for the average player.

Another category of thesether bots is bots that
engaged in Real Monetary Transactions (RMT). These are bots
are identical to thenon-cheatingbots Yang described except
that the goods they farm are then sold to realdvolayers for
real world money. Yang's interpretation Rtinescapenarket
data may be correct, but it does that follow tbtter games
have the same outcome. For examplé&vwe Online'si Un ho | y
Rageo event, admi ni stratoss ba
suspected of being automated bots engaged in RMT. Following
the event, developers dive Online tracked several market
statistics as wel-éndsiasisticE Ther@ ut er
were a few products that operated exactly as Yang indicated
they woull behave, where prices spiked, and the supply
plummeted. However, the developers noted specifically that,
Afasi de from a fganve mhprket leam $den t |
remarkably unaffected by all this. We have closely followed
the total number of daily markétansactions and total amount
of [ currency]? Contraydte @hatpyang had a vy .

mining a resource, and come back with a full bag. In fact, AfegKat a
resource most often results in the death of your character.

°See, TERA ONLINE SPEED HACK, http://www.youtube.com/
watch?v=tAwZq_aR6uQ (last visited Jan. 26, 20Y8DRLD OFWARCRAFT

SPEED HACK http://www.youtube.com/watch?v=zSvUd@OU (last

visited Jan 26, 2013).

®ld.

"1d.

®1d.
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argued, Aregul ar pl ayers are
viable means of making some [money] and they are moving in
to take ov e’ndepdneent bfuhesdirec masketd
effects, the game itself realized38@% reduction in Server
CPU load (by eliminating RMT bots), translating to a
dramatically improved experience for the average pl&yer.

While conceptually clean, the distinction between
normal bot andRMT bot quickly blurs in the real world. Both
bots may have the exact same function (e.g. they both farm
goods; their programming looks almost identical). The only
difference iswhat the human player does with the output.
Because this difference independenbf the function/use of
the bot, that makes efforts to allow tiermal bots while
excluding theRMT bots a very risky game of whaekmole.
Furthermore, even if developers could distinguish between
normalandRMT bots in their programming, nothing preveiat
player from usingnormal bots, then selling that output in a
third party black market for money (thus using tieemal bots
output forRMT ends).

Finally, while Yang does explore the copyright
infringement issue of bots, lavoidsthe prior contractudegal
issue of their use. In short, even if they do not violate
copyrights (because of fair use), they still could violate
contracts (i.e. the games' terms of service). Yang, himself,
recognizes this limitatioht And because this is the position
that theNinth Circuit has recently taken, all of Yang's good
and thorough market data analysis may be irrelevant if future
Court's use contract law (instead of copyright law) to shape the
legality of virtual world bots?

°1d.

®UNHOLY RAGE DISCUSSION ON THE EVE INSIDER DEV BLOG,
http://community.eveonline.com/devblog.asp?a=blog&bid=687 (last visited
Jan. 26, 2013).

unYang( icontractf[ual] issues are not
125ee supraote 3.
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In conclusion, Yang's article isreteworthyapplication
of virtual world market data irRunescapeto empirically
investigate the market effects of attempts to prohibit Virtual
World Bots. Such investigation is quite helpful to substantiate a
fair use defense to a copyright infringemerdla&iion. But it is
important to remember not to extrapolate too much from this
investigation: (1) Yang analyzes data fromonly one
MMORPG, (2) data from other MMORPGs may result in
different conclusions, and (3) even if correct, this data does not
substariate any defense to contractual violation, which is
important because that is the direction recent case law has
begun to decide the legality of Virtual World Bots on.
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